IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA

CIVIL REFERENCE NO. 01 OF 2023

(Arising from Misc. Civil Application No. 9 of 2022 of fhe Hfgh Court of Tanzania at
Sumbawanga and otiginated from the District Court of i1, i1V

Taxation Cause No., 9 of 2021 pefore Hon\] 0. Né'ﬁra- X
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This application has been preferred under Rule 7(1) and Rule 7(2) of the
Advocates Remuneration Order, 2015. The Applicants are moving the Court

to grant the following orders: -



i, This honorable court be pleased to quash and set aside the decision
of taxing Master Hon. 1.0 Ndira in Application for Bill of Costs No. 9
of 2021 decided by Sumbawanga District Court on 29.07.2021 for
being arrived in contravention of the legal principles.

il. This honorable court be pleased to re-asses theicosts awarded to the

Respondent for being arrived at without |%

fii. ~ Costs be borne by the Respondent. € . 9
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‘The Application is by way of chamberxa&um‘:- \ons

deponed by Ayubu Nyaulmg@ “the gecond%@can’u a‘nd the Director of the
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first applicant who !S authonzed t@*» gpone ,on Behalf of the fi rst applicant.

%*»?%o &;;_
Applicant pr eferrea Civil Case No. 12 of 2019 and its judgment was

delivered in favour of the respondent on 08.10.2020. The Respondent filed
a Bill of Costs Application No. 9 of 2021 before the Taxing Master Hon. 1.0

Ndira claiming to be paid Tshs, 9,640,000/= as the cost of demand notice,



consultation and instruction fees to prosecute the main suit, miscellaneous

application, preliminary objection and other costs.

In his ruling delivered on 29.07.2021, the Taxing Master awarded the

Respondent costs to the tune of Tshs. 9,640,000/= for cost of demand
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notice, consultation and instruction to prosecut 2, the main  suit,

However, before hear%jg of@such#‘e
B

'_ m@é objectmn contained two points of law
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1. Tha@the regrence application filed by the applicants on 22.06.2023
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and served to the respondent on 12.07.2023, be struck out for being
incompetent. as it contravenes Order 7(3) of the Advocates

Remuneration Orders, GN. No. 263 of 2015 which mandatorily



requires a copy of reference to be served to the respondent within
the prescribed period of seven (7) days.
2. The Applicants’ supporting affidavit is bad in law for containing

argumentations and conclusions.
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On 28.08.2023, when preliminary objection’ Was called%n for hearlng, the

reSponﬁeLent’s counS‘:el rev’ealed that the document was served contrary to
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the reqmre“%(:l%l afté%‘?eycause he received Civil Reference No. 1 of 2023 on

12.07.2023 while the applicant filed and registered the said application on

22.06.2023. Thus, it was his submission that the reference application



ought to be served to the adverse parties within seven (7) days from the

date of filing.

He added that counting the day from the date this reference was filed to

the date respondent was served with documents, it is out of seven days
'm%?

prescribed by law under Order 7(3) of the J’kd\urocatei?*ffg Remuneration Order
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means its compliance is a mustéHe re?’erre‘ “Or

sub-rule 3 of the sald Or%er, that
has been endor, ;edéagd “stampe

not ln%:end the ré;%dlnéss of the summons so that the respondent to be
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for failure to comply with the above stated statutory requirement. To fortify

the above position, he cited the case of Migo Civil and Builders
Construction Ltd and Ayubu Nyaulingo vs Mnange General Stores

Company LTD, Civil Reference No. 1 of 2021.



Also, Mr. Suwi cited the case of Alex Msama Mwita vs Emmanuel
Nasuzwa Kitundu and Another, Civil Application No. 538/17 of 2020,
where the Court of Appeal discussed the issue of delay of service when
dealing with Rule 55(1) of the Court of Appeal Rules, and where it was

argued that the purpose of Rule 55(1) of the Court’f“@ﬁa Appeal is the same

to Order 7(3) of the Advocate Remuneration

requires facts and evidence to prove it. He cited the case of Mukisa

Biscuites Manufacture Company v. Westend Distributers Ltd



[1969] EA 969 in which it was maintained that the preliminary objection

must be in pure point of law.

He made reference to the case of Jackline Hamson Ghikas v. Milatie

Richie Assey, Civil Application No.656/01 of 2021 CAT Dar es Salaam,

and categorically argued that the issue of serwce need .;;_-ﬁ;g?iden'c_e to prove.

Additionally, the applicants’ counsel argued that facts‘?”areigeed%g te "sustaln:
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the said ohjection. For instance, hefgubmltt{egl that the coliit summons
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a;?;MIQagama who is not the
L

e

issued on 12.07.2023 was ser\red to onevlFler

The respondents counsel also contendeq
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and the one WhG«gQﬂd@f'SEd It dld not state her capacity in that summons,
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thus mgﬁgg the p%e liminary objection to lack a pure point of law.
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In distinguishing the case of Migo Civil and Builders Construction Ltd
(supra), Mr, Laurence submitted that in that case the respondent used

delaying tactics for two years in order to prevent the applicant from



challenging the ruling of the Taxing Master vide Taxation Cause No.

9/2021, which was against justice.

He further asserted that the respondent did not state how he was

prejudiced by that irregularity; he filed his counter aff davit in accordance

with the law. A case of Mussa Ally Onyango v% Republic, Criminal

Mr. Laurence went on by dist|ng|.ushin

with the case at hand argfﬁng that the salg

further submltted" that the instant case was filed through JSDS (Judiciary
Statistical Dashboard System) whereby a control number was issued

through that system and the Court fees were paid on 22.06.2023. Then,



the document was returned to the applicant on 12.07.2023 along with

sumimones.

Basing on the above proposition, the applicants’ counsel submitted that the

preliminary objection raised by the respondent through his counsel has no

merit, and continued to pray to this court to strike 1t8?it with costs and fix

the date for hearing on merit.

éégneved by a decision of the Taxing officer, may file

ff%udge of High Court.

(2) A reference under order (1), shall be instituted by way of
chamber summons supported by an affidavit and be filed within 21

days of from the date of decision.



(3) The applicant shall within seven clear days of filing reference

serve copies to all parties entitled to appear on such taxation.

(4) For purpose of service under order _(_3); it shall be sufficient if the

chamber summons has been endorsed and stamped by the Registry
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chamber summons ﬁwlll b
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applicants sew%d&the summons to Ms. Flora M. Mhagama on behalf of the

respondent on 12.07.2023.

The dO'cU_ment/referenc'e was served to the respondent al‘m'ost' twenty (20)
days after its endorsement by the Deputy Registrar which is contrary to the
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requirement of Order 7(3) of the Advocates Remuneration Order which is
couched in mandatory term due to the use of the word "sha//”. Absolutely,
the applicant was duty bound to effect service of the copy of application of
reference to the respondent within seven days from the date of its filing.

G,
Likewise, the law provides an option to the apphcantvt; serve a chamber

My readlng of the re

Thus, arguing that sumimons was endorsed, but the person endorsing the
summons did not state her capacity and that no stamp .and seal of the

respondent’s company was stamped on the summons, this argument does

11



not hold water. The proof of service is by endorsement acknowledging

reception of the summons by the recipient.

Moreover, guided by the position that service is by endorsement of

summons by the recipient, I am of the considered opinion that service of
Sl

summons annexed with relevant copies to the réspondent was duly

effected.

Counting from the date the Dep' re§?§t[ar encﬁfsed"the chamber

provides a mandatony - rocedural requirement in respect of serving the
. R %,} !
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Migo CIVIl and Bmlders Contractors Ltd and Ayubu Nyaulingo v

Mnange Gneral Stores Company Ltd (supra).

In that case my learned brother Honourable Nkwabi, J. held at page 7 of
the ruling that:
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"..as the applicants violated the law of limitation in respect of serving
the respondent with coples of reference, the application Js to be

struck out for being incompetent before this court.”

Since failure to comply with the requirement of ser\_fi_‘ng summons to the

I am of that considered opinion*’i??[agcau
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in the instant application gfjg{ll ed to compl.' Wlthﬁath mandatory requirement

!

of the law which reciglr etthem &

applicant. ThIS‘ posutlon has been stated in numerous decisions of the Apex

court in respect of the extent in which rule of overriding objective can be
invoked; that it should not be applied blindly in disregard of the rules of

procedure which are coached in mandatory terms; See Mondorosi
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Village Council and 2 others v Tanzania Breweries Limited and

others, Civil Appeal No. 66 of 2017 CAT Arusha (unreported).

In that case the Court of Appeal had the following to say regarding

-application of the principle of overriding objective: -
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“The amendment by Act No. 8§ of 2018 was not meant to enable

parties to circumvent the mandatory rules of the Court or to tum
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