
IN THE HIGH COURT OF TANZANIA 

(SUMBAWANGA DISTRICT REGISTRY) 

AT SUMBAWANGA

CIVIL REFERENCE NO. 01 OF 2023

(Arising from Miso. Civil Application No. 9 of2022 of the High Court of Tanzania at

Sumbawanga and originated from the District Court of SU(hba^/gnga atSumbawanga in

AYUBU NYAULINGO ..........Sfck.......Si..... ..............................2nd APPLICANT

MN ANGE GENERAL STORECOMPANYLTD  ..................  RESPONDENT

This application has been preferred under Rule 7(1) and Rule 7(2) of the 

Advocates Remuneration Order, 2015. The Applicants are moving the Court 

to grant the following orders: -
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i. This honorable court be pleased to quash and set aside the decision 

of taxing Master Hon. J.O Ndira in Application for Bill of Costs No. 9 

of 2021 decided by Sumbawanga District Court on 29.07.2021 for

being arrived in contravention of the legal principles.

ii. This honorable court be pleased to re-asses thekosts awarded to the r

Respondent for being arrived at without legal justification.
‘W,

iii. Costs be borne by the Respondent.^, M wIk

The Application is by way of chamber^sumrnons supported by the affidavit

deponed by Ayubu Nyaulingo/the second applicantand the Director of the
It'

first applicant who is authorized tcydeponeon behalf of the first applicant.

The Respondent contested the application by filling a counter affidavit 

along with thernptice^of preliminary objection on a point of law.

The brief factsdeading to this'application as gathered from the affidavit of

the 2nd”Applicant and records available, can be summarized as follows: the 
jg

Applicant preferred Civil Case No. 12 of 2019 and its judgment was 

delivered in favour of the respondent on 08.10.2020. The Respondent filed

a Bill of Costs Application No. 9 of 2021 before the Taxing Master Hon. 1.0

Ndira claiming to be paid Tshs. 9,640,000/= as the cost of demand notice, 
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consultation and instruction fees to prosecute the main suit, miscellaneous 

application, preliminary objection and other costs.

In his ruling delivered on 29.07.2021, the Taxing Master awarded the

Respondent costs to the tune of Tshs. 9,640,000/= for cost of demand

notice, consultation and instruction to prosecute the main suit,

1. Thafethe reference application filed by the applicants on 22.06.2023

and served to the respondent on 12.07.2023, be struck out for being

incompetent as it contravenes Order 7(3) of the Advocates

Remuneration Orders, GN. No. 263 of 2015 which mandatorily 
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requires a copy of reference to be served to the respondent within 

the prescribed period of seven (7) days.

2. The Applicants" supporting affidavit is bad in law for containing

argumentations and conclusions.

On 28.08.2023, when preliminary objection was called^on for hearing, the

applicants were represented by Laurence John, learned Advixate, while the 
% W W

respondent was represented by Simon Suwi, also I earned'Advocate. Before 

. . ... i. । .Wk- , ,

withdraw the second ground;pf objection andthis court granted the prayer.
Wk

Thus, the second ground of objectidn wasmarked withdrawn.
" ' " % %

Submitting in support of the remaining ground of preliminary objection, Mr.

Suwi began byoarguing. thatthis reference was filed with this court on

on 12.07.2023. The

respondent's counsel revealed that the document was served contrary to 

the required lawlbecause he received Civil Reference No. 1 of 2023 on 

12.07.2023 while the applicant filed and registered the said application on 

22.06.2023. Thus, it was his submission that the reference application 
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ought to be served to the adverse parties within seven (7) days from the 

date of filing.

He added that counting the day from the date this reference was filed to 

the date respondent was served with documents, it is out of seven days 

prescribed by law under Order 7(3) of the Advocates "Remuneration Order 

No. 263 of 2015 (the Advocates Remuneration Order)., W, A'Wk % 'W

He further argued that the law is .coacheddn a mandatory term, which 

means its compliance is a mustftHe referred Orden 7(4) of the Advocates 

Remuneration Order whichTclearly shows thd purpose of the service under 
W 4b

sub-rule 3 of the said Order; that it is, sufficient if the chamber summons 
W W >

has been endojSflgnd ^pedjMjMegistry office. 
< '**“**'

The respondent's counsel maintained that law makers of the said Order did 

not intend the readiness of the summons so that the respondent to be 

served. ^letherefore urged this court to strike out the present application 

for failure to comply with the above stated statutory requirement. To fortify 

the above position, he cited the case of Migo Civil arid Builders 

Construction Ltd and Ayubu Nyaulingo vs Mnange General Stores 

Company LTD, Civil Reference No. 1 of 2021.
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Also, Mr. Suwi cited the case of Alex Msama Mwita vs Emmanuel

Nasuzwa Kitundu and Another, Civil Application No. 538/17 of 2020, 

where the Court of Appeal discussed the issue of delay of service when 

dealing with Rule 55(1) of the Court of Appeal Rules, and where it was 

argued that the purpose of Rule 55(1) of the Court bt Appeal is the same 

to Order 7(3) of the Advocate Remuneration 'Order. The Court of Appeal 

held that, failure to serve within time is fatal. % W'

In the end, Mr. Suwi argued that theadyent of thelpverriding objective 

principle is intended to cure/the defect, however, me argued that in the
If M,

instant application, such principle of Jaw cannotmot cure the defect of the 
< C^'W "W ' ' '

case at hand, and he feferred^the case of Alex Msama Mwita (supra) to 
'<% . ...back up his proposition.

w>’,

In reply, Mr. Laurence^arguedby making a statement that the point which 
Wk its Wh, 'w-- W?was baptized by the^respondent's counsel as a preliminary objection, does 

Si
not qualify tolbe a preliminary objection because the said objection

requires facts and evidence to prove it. He cited the case of Mukisa

Biscuites Manufacture Company v. Westend Distributers Ltd 
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[1969] EA 969 in which it was maintained that the preliminary objection 

must be in pure point of law.

He made reference to the case of Jackline Hamson Ghikas v. Mllatie

Richie Assey, Civil Application No.656/01 of 2021; CAT Par es Salaam,
■'4^-

and categorically argued that the issue of service needsleyidence to prove.

Additionally, the applicants7 counsel argued that &O^need^^Rustain.'

the said objection. For instance, he submitted thaTthe court summons 
' ' Wife. 'W W

issued on 12.07.2023 was serveddo ode Flira-Mhagama who is not the

i . L . jrespondent, but endorsed^on it. "w Ti

The respondent's counsel also contended that the summons alleged to be 

served to the respondent doesmot bear the official stamp of the 1
4^..

respondent's, compeny/aswellas the seal of the respondent's company, 

and tffe one who enddrsed it did not state her capacity in that summons, 

thus making the preliminary objection to lack a pure point of law.

In distinguishing the case of Migo Civil and Builders Construction Ltd 

(supra), Mr. Laurence submitted that in that case the respondent used 

delaying tactics for two years in order to prevent the applicant from 
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challenging the ruling of the Taxing Master vide Taxation Cause No.

9/2021, which was against justice.

He further asserted that the respondent did not state how he was 

prejudiced by that irregularity; he filed his counter affidavit in accordance 

with the law. A case of Mussa Ally Onyango v^flepublic, Criminal 

Appeal No.75 of 2016 CAT Arusha (unrepcged), wasxcitedkby the 

appellants'counsel to support his stance. Tk. ....

Mr. Laurence went on by distingbishirifiithe^easeSfiAlex Msama (supra) 

.^sgh ilk
with the case at hand arguing that the, said itcase dealt with the Court of 

ft lb
Appeal Rules while the present one deals-with a reference to the High 

% W "Ww iw
Court.'-uuri- jfl*’***>-k M

W 'Wk
On the^claim that^Ordekg(3) of the Orders was not complied with, Mr. 

Laurarice deniedxthat allegation and responded by submitting that process 

of filing ascase anddssuance of summons are two distinct processes. He 

further submitted that the instant case was filed through JSDS (Judiciary

Statistical Dashboard System) whereby a control number was issued 

through that system and the Court fees were paid on 22.06.2023. Then, 
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the document was returned to the applicant on 12.07.2023 along with 

summons.

Basing on the above proposition, the applicants7 counsel submitted that the 

preliminary objection raised by the respondent through his counsel has no 

merit, and continued to pray to this court to strike itoutwith costs and fix 

the date for hearing on merit.

I have seriously considered the prelim Ina lyobjectiorif  on especially on the 

w-.
first point of law. I have also keenly gone through thelcase laws and the 

provisions of laws referred thereto ^by counsel for both parties. I am
. IzF !<- k 4-k I W 4+, ■ ■ ■ ■ ■

thankful to both counsels for their powerfu(submissions.

I will start Scussidn^by^flWfSg to Order 7 of the Advocates 
'Mk S: 'Wtk

Remuneration Orofe^asWdllqws^W
• %
w % .
"7(1) Any party aggrieved by a decision of the Taxing officer, may file
M ' 1

reference.to iagudge of High Court.

(2) A reference under order (1), shall be instituted by way of 

chamber summons supported by an affidavit and be filed within 21 

days of from the date of decision.
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(3) The applicant shall within seven dear days of filing reference 

serve copies to all parties entitled to appear on such taxation.

(4) For purpose of service under order (3), it shall be sufficient if the 

chamber summons has been endorsed and stamped by the Registry

Officer.

The above referred section provides for the procedurebtfilingreference to

' ':W W '
days of filing reference, serve copies to£a 11 parties to the case and that the 

ft & '
chamber summons ,will be|,sufficient>|p becsen/ed to the parties if it is

and the supporting affidavit of the applicants, that such documents were

endorsed^ the D^jty Registrar of the High Court on 22.06.2023 and the 

applicants served the summons to Ms. Flora M. Mhagama on behalf of the 

respondent on 12.07.2023.

The document/reference was served to the respondent almost twenty (20) 

days after its endorsement by the Deputy Registrar which is contrary to the 
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requirement of Order 7(3) of the Advocates Remuneration Order which is 

couched in mandatory term due to the use of the word "shall” Absolutely, 

the applicant was duty bound to effect service of the copy of application of 

reference to the respondent within seven days from the date of its filing.

Likewise, the law provides an option to the applicant to serve a chamber 

wFWsummons to the parties entitled to appear ir^g^r^wher^hej^amber 

summons had been endorsed and stamped by f|egistry; ofTicer; this is 

provided under Order 7(4) of the Advocates .Remuneration Order. Hence, 

due to the reasons advanced<above, I agree witlT the submission of the 
Hr

counsel for the respondent that the Jaw maker of the said Orders did not 
>

intend the readiness of the summons so that the respondent to be served.

My reading of the Tea)rd reveakthat the applicant served summons to one 

Florap' Mhagama onjl2.07.2023 at 01.03 PM. Following such service, the 

respondent filed alcounfer affidavit and notice of preliminary objection 

calling upon thisjfcourt to hear it.

Thus, arguing that summons was endorsed, but the person endorsing the 

summons did not state her capacity and that no stamp and seal of the 

respondent's company was stamped on the summons, this argument does 
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not hold water. The proof of service is by endorsement acknowledging 

reception of the summons by the recipient.

Moreover, guided by the position that service is by endorsement of 

summons by the recipient, I am of the considered opinion that service of 

summons annexed with relevant copies to the respondent, was duly 

effected

Counting from the date the Deputy registrar endorsed The chamber 

summons to the date the said sdmmoriswassseryed arid endorsed by Ms.

Flora M. Mhaoama, it is-mdre than seven days prescribed by law and 

therefore, I find a .^nsid^ble^O(fcJnX^ Suwi's proposition that the 

applicant violat^lfggle^g)'t0| tde.Advocate Remuneration Orders which 

provides a mahdatory^procedural requirement in respect of serving the 
'sW*w»te.

respondent withv:opiesyf the reference.

In the circumstanced, the remedy here is to stuck out application; See

Migo Civil and Builders Contractors Ltd and Ayubu Nyaulingo v 

Mnange Gneral Stores Company Ltd (supra).

In that case my learned brother Honourable Nkwabi, J. held at page 7 of 

the ruling that:
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"...as the applicants violated the law of limitation in respect of serving 

the respondent with copies of reference, the application is to be 

struck out for being incompetent before this court."

Since failure to comply with the requirement of serving summons to the 

respondent with the prescribed period of seven (Relays renders the 

' wreference to be incompetent as stated by this courtinthe above case, I am 
WK- wSF

persuaded to apply the above principle in the present case.--l|b

I am of that considered opinion-becausditisopparentThat the applicants 

in the instant application failed to comply witfkthe mandatory requirement 

of the law which reqjjireWjem <t6’'serye‘ffje same to the adverse party 
"'Wass. Mfej

within seven (7) days from the date offil ing of the reference with the High

Court. JL

% "W
This court therefore cannot act blindly where the above stated provision of 

the law clearly stipulates the procedure to be complied with by the 

applicant. This position has been stated in numerous decisions of the Apex 

court in respect of the extent in which rule of overriding objective can be 

invoked; that it should not be applied blindly in disregard of the rules of 

procedure which are coached in mandatory terms; See Mondorosi
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Village Council and 2 others v Tanzania Breweries Limited and

others, Civil Appeal No. 66 of 2017 CAT Arusha (unreported).

In that case the Court of Appeal had the following to say regarding 

application of the principle of overriding objective: -

"Regarding the overriding objective principiep-we are of the

Also see the case of Martin Kumalija and 17 Others vs Iron and Steel 
1 '

Ltd, Civil ApplicationiNo .W/18 of 2.018 CAT DSM and SGS Societe

Generale De Sui^ilance SA arid Another vs VIP Engineering and

Marketing Ltd and Another/ Civil Appeal No. 124 of 2017 CAT DSM

MS? fwIn the lattencase,The Court of Appeal stated that: 
" "•

"The amendment by Act No. 8 of 2018 was not meant to enable

parties to circumvent the mandatory rules of the Court or to turn
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blind to the mandatory provisions of the procedural law which go to

the foundation of the case."

Thus, basing on the reasons provided above as well as the applicable 

principles of law stated hereinabove, it is my finding that the first limb of

respondents preliminary objection is meritorious. In consequence thereof, 

the present application is struck out with costs. \
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