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MWENEMPAZI, J.: .

located ._Katéﬁ{f‘illage, in which both tribunals declared the respondent

as the lawful owner of the disputed land,

In the attempts of overturning the table, the appellant filed this
appeal which consisted of five (5) grounds of appeal which are

reconstructed as hereunder;



1. That, the appellate tribunal erred in law to entertain the matter
which was nullity ab initio for failure to show the members who
heard the matter day to day as well as the gender of the members.

2. That, the appellate court erred in law by raising the issue of time

limitation swo moto when composing the judgment without

according the parties the right to be heard on thé same,

5. That, the ppellate: tri_bunal erred in law by holding that respondent

‘was the dmimstratrlx of her late father while there was no proof

‘on.the same.

Depending on the grounds of appeal, the appellant prays for the
judgments of the first appellate tribunal as well as the trial tribunal be
quashed and set aside and that he be declared the lawful owner of the

disputed land.



The respondent was in denial of all the five grounds of appeal in her
reply to the petition of appeal, and she put the appellant in strict proof of

every ground thereof,

On the hearing date, the appellant was represented by Mr. Peter

Kamyalile learned Advocate, meanwhile the respondent had no legal

&

®

representation as she fended for herself. Mr. Kamyalile thien,sought leave

d

memor

The learned counsel was of the opinion that, since the first ground
of appeal is hinged on the point of law, it is ought to be addressed and
determined on merit though it was not raised and determined at the first

appellate Tribunal. In insisting on the above position Mr. Kamyalile



referred me to the case of Adelina Koku Anifa & Another vs
Byarugaba Alex, Civil Appeal No. 46 Of 2019, CAT at Bukoba

(Unreported) at page 6- 7 where it was held that:-

“Ground hinged on a point of law as such, the second appellate court
ought io have addressed and determined it on merit. fzjfs‘ elementary

law that an appellate court is duty bound o take judicial.notice of

below.. Where the lower court

a mands of any particular provision of

the laws by -the subordinate courts and/or tribunals,”

Mr. Kamyalile then cited Section 11 of the Land Dispute Court Act,
[CAP. 216 R.E 2019] which clearly and mandatorily requires that a
properly constituted Ward Tribunal shall consist of at least four members

and not more than eight members, three of whom being women, and he



related the very section to the case at hand and insisted that the members
at the trial tribunal were not properly composed. He added that, the
above position was emphasized in the case of Edward Kubingwa vs
Matrida Pima, Civil Appeal No. 107 of 2018 CAT at Tabora at page 4,

5 where it was held that; -

NIt has to be emphasized at this very stage that in*order for a

tribunal or court to pursue any matter before jt, the same must
be properly constituted otherwise it lacks ]U 'a?c_ﬁo}z. The

above recited provisions of. law clearly ar nd torily require

that a properly constitited Ward Tribinal shall consist of at

least four members notmo than éig/?t members, three of

whom being

el

He the stated:that, th ‘Ei’roceeding‘s does not show the members
r ay to day as well as the gender of the members

is not_shown at:all. That, the legal impact for non-compliance with

mandatory requirement on composition of the ward Tribunal is to vitiate
the proceedings and the resulting decision. And that, it renders the trial
tribunal to lack jurisdiction to try the case, whereas the remedy is to quash

those proceedings, and set aside the judgments in both tribunals below.



He added further by referring to Edward Kubingwa’s case (Supra)

at page 6-7 where it was held that:-

“"The failure and the irregularity by the trial Tribunal to observe
the mandatory requirement on the composition of the trial
Tribunal, did not only vitiate the proceedings and the resulting

decision of the trial Tribunal but it also réndere

Tribunal lack jurisdiction to try the case.”

In regard to the first ground of-appeal- M amﬁ’l’i!}esubmitted that,

the appellate tribunal erred in Iawbydeter ning the appeal and basing

its decision on the decision:which was nullity ab'initio for failure to show

day as well as the gender of

nd of Appeal, the learned counsel arued
that, the appellat -tr’ihbunal in the course of composing the judgment
raised. the is_su‘e'; uo.;mto that the matter was filed out of time without
according the parties'the. rights to be heard on the issue when the cause
of action accrued and whether the matter was filed out of time or not.
That, this is fatal and renders the judgment of the Appellate Tribunal a

nullity. He supported his argument by citing the case of Pili Ernest Vs



Moshi Musani, Civil Appeal No., 39 of 2019, CAT at Mwanza (Unreported)

at page 6 and 7 where it was held that:-

"In the course of composing his judgment posed a question suo
motu on whether it was reasonable to entertain an appeal which

to him was out of time. He did not invite the parties as he ought

to have done, in order to address him on this crucial point which

fore

he found necessary in the determination of:the appeal be

L

him.

He added that at page 7 theCourt held that

"We are satisfied that the parties were. denied the right to be
heard on the ¢riicial question that the first learned appellate

ad raised and ‘we are further satisfied that the

on __c)f fbe'f&ndamenta/ constitutional right to
.the parties were prejudiced. This renders the

Judgment of the District Court a nullity.

We direct that the case file be remitted to the District Court and
be assigned another magistrate who will proceed from the
proceedings of 26/8/2013 when the matter was set down for

Judgment.”



Submitting for the 3™ and 4™ grounds of Appeal, the learned counsel
submitted that, he is aware that the second appellate courts should be
reluctant to interfere with concurrent findings of the two courts below
except in cases where it is obvious that the. findings are based on
misdirection or misapprehension of evidence or violation of some principle

of law or procedure, or have occasioned a miscarriage of justice. As to

unfess rly Showin that there has been a misapprehension
rriage of justice, or violation of some

< principle of Jaw or procedure.”

Thereafter, he proceeded that, in evaluating the evidence, the first
appellate Tribunal violated some principle of law or procedure and that
there is misapprehension of evidence which led to miscarriage of justice.
He added that, therefore this Court has justification of evaluating the

evidence and disturb the findings of the concurrent Tribunals below.



Mr. Kamyalile added further that, the evidence of the respondent on
record, shows that she was the administratrix of the deceased's estate,
and the disputed land belonged to the deceased in which she was vested
with her other capacity as the legal representative of the deceased. That,
the respondent was not sued in that capacity as the administ'rat'rix of the

deceased's estate but was sued personally. To that fact he stated that it

was wrong for the first appellate tribunal to declare hal he dlsputed land_

who was imprope Jom'ed as the defendant in her personal capacity and

ovo. In support of his argument, he referred me to the

case ofAbdulIatlf Mohamed Hamis Versus Mehboob Yusuf Osman

And Another, Civil Revision No. 6 Of 2017, CAT at Dar Es Salaam

(Unreported) at page 27-28 where it was held that:

“t is beyond question that the 2nd respondent was, at all

material times the administratrix of the deceased’s estate. ..



the suit fand was vested in her in her capacity as the legal
administratrix. ... the 2nd respondent was not sued in that
capacity, instead, the 1st respondent sued her in her personaf
capacity -and, for that matter, no executable relief could be
Scanted as against her personally with respect to the suit Jand

which, as it turns out, was vested in her other capa ity as the

legal representative.”

He then added further that the Court also: t pac 28 it held that:-

"Thus, although not raiseéff s anvissue during the trial, a

‘material question regarding the constitution of the suit below

e did no end there, the learned counsel added that, the Court

further at pag 29 and 30 it held that:-

“Indeed, the non-joinder of the legal representative in the suit
under our consideration is a serious procedural in-exactitude
which may, seemingly, breed injustice. The question which

presently confronts us-is as to what need be done. To us, there

10



can be no option for the amendment of the plaint at this stage
and the only viable option is invoke the revisional jurisdiction of
the Court and do what ought to have been done by the trial
court, that is: Strike out the name of the 2nd respondent who

was improperly joined as the defendant in her personal

capacity. Having done so the entire proceeaimgs--

personal capacity. Having done so the entire

i,
i
VD,
L

crumble just as the judgment on adm

fand by adverse possession. He clarified further that, the other factors to

be cumulatively proved by a person seeking to acquire land by adverse
possession was laid down in the case of Registered Trustees of Holy

Spirit Sisters Tanzania vs January Kamill Shayo & 136 Others

11



Respondents, Civil Appeal No. 193 Of 2016, CAT at Arusha, and
Evalist Kanoni vs Audifasi Chenga, Misc. Land Appeal No. 13 Of
2020, HC of TANZANIA (LAND DIVISION) at Sumbawanga (Unreported)

at page 2, 3, 4 this Court held that:-

“The only issue for determination is whether the doctrine of adverse

possession was correctly invoked in the circumstances of this case. As a

(c) That, the a@%rse possessor had no colour of right to be there other

than his entry and occupation;

(d) That, the adverse possessor had openly and without the consent of
the true owner done acts which were inconsistent with the enjoyment by

the true owner of land for purposes for which he intended to use it;

A2



(e) That, there was a sufficient animus to dispossess and an animus
possidendi;
(f) That, the statutory period, in this case twelve years, had elapsed;

(g) That, there had beén no interruption to the adverse possessor through

the aforesaid statutory period and,

(h) That, the nature of the property was such thatit ight of e.:_foreg,iéing,

adverse possession would resuit.

Mr. Kamyalile proceeded by submitting that; since the respondent

he heir, or inherited the suitland

laim to be the owner of the

unjustifiable fortheapp ate tri_b"‘fiﬁal to declare the respondent as the

lawful owner™of the:disputed fand under the principle of adverse

'-theg_[g was absence of cumulative proof of the factors
listed Hereinabove on part of the respondenit. He again referred me to the

case of Evalist Kanoni (Supra) at page 4 where this Court held that:-

"According to the respondent's own testimony before the trial

tribunal, he _inperited the suit land from his father, the late

Anotory Chenga who bought the land from other person.

13



Therefore, since the respondent testified to have had a right of

entry as-an heir. he cannot aqain claim to be the owner of the

disputed land through adverse possession. In the sbsence of

cumuiative proof of the factors listed hereinabove on hart of the

respondent, it was unjustifiable for the appelfate tribunal to

reverse the decdision of the Ward Tribunal.”

that Letters of administration' being an instrument through which the

respondent’traces her stan |

any;%ctual._bas > to imply the asserted representative capacity, since it is
only -the“la’qu[%;pointed legal representative of the deceased who can
sue or be sued for or on behalf of the deceased. In support of his
argument, he cited the case of Omary Yusuph (Legal Representative

of the late Yusuph Haiji) vs Albert Munuo, Civil Appeal No. 12 Of

14



2018, CAT at Dar-es-Salaam (Unreported) at page 6 where it was held

that:-

“In this particular case, since Yusuph Haji had passed away,
according to the Law it is only the lawful appointed legal

representative of the deceased who can sue or be sued

for or on behalf of the deceased which is stipulated under

response t; the submission made by the appellant, the
mitted that the genesis of this dispute arose in 2021 at
Kate ward tribunal where the tribunal after full trial gave merit on her
favour. That, the appellant was not satisfied with the judgment and orders
of the trial tribunal hence "a'p'p_ealed_ to the District Land and Housing
Tribunal for Rukwa in which grounds of appeal and reply thereon were

15



presented in writing, during hearing of the appeal parties made oral
submission where by the appellate tribunal upheld the judgment and

orders of the trial tribunal.

She proceeded that, if one traces the genesis of the dispute it will
be noticed that the respondent’s father was in full occupancy and use of

the disputed area since 1982 until 2004 when he died, and, that is when

to share legal understanding o

ENURE AND POLICY IN TANZANIA" by R.W JAMES

needs and they were expected to use the land. That, this is also the
position in this dispute as the disputed land belonged to her late father

who was in full use of the disputed land.
She added further that at page 262:-

16



"Occupation and use of land for an undue length of time raises
prima facie of title, this applies between parties with no prior
legal relation holders disputing the boundary of their lands,”

The respondent argued that, in such cases the courts take the view

that the party out of occupation of the disputed potion |

ust prove a clear
an unequivocal title, that failing to do so it will give the ju gment in favour

of the occupier. That, the justification for tpe courts attitude is‘that if P

same time it lends and';aspgt_;t ofgenu eness to the claim of a person in

pr’eé nption under consideration has its roots in a judgement of a central

court of appeal m 1952, deciding an appeal from a case which originated
in Moshi. That, the court held that, in a claim for kihamba if one of the
parties has been in occupation for long time it is not sufficient for the
claimant to establish a shadowy title and in the absence of his

establishment a clear title judgment would be given in favour of the

17



occupier. She continued that; the statements were made in very general
terms. That, certain refinements were expressed in 1954 by the same
court in an appeal from Ngara District. That, in this latter case the Court
held that it was at liberty any suit as “time barred" when the disputed
transaction giving rise to the suit originated so long ago that the evidence

for necessary for a proper decision is no longer availab

tantamount_;-;;ria ts of the ow er and not allowed by rules of customary law

to an occupier halding limited interest.

rguments with this case at hand, the respondent stated

that her’side has been in full enjoyment of the disputed land from 1982
until 2021 when the dispute arose for the first time. Whereas the law is
very clear in “The customary law (Limitation of proceedings) Rules 1963

“that proceedings to recover possession of land shall be’ commenced

18



within 12 years. She referred me to the case of Shaban Nassor vs

Rajab Simba HCD 233, which illustrated that;-

"The court is reluctant to disturb persons who have been in

occupation of the land for long period.”

She winded up that, this resembles with this matter as the

That, ;giniféﬁibg respondent was wrongly sued by the appellant in
action involvi_'n’g"._the;gétatga_\g_f.";ér deceased father, the proceedings before
both ] er vitiated. Mr. Kamyalile referred me to the case of
Maliéfha Gabovs Adam Mtengu, Civil Appeal No. 485 Of 2022,

the CAT at Kigoma (Unreported) at page 9 where it was held that:-

“On our part, in the event the appellant was the administratrix,
it was irregular for the respondent to injtiate a case against

appellant in her own capacity instead of pursting action against

13



her as the administratrix of the late Gabo Mtengu, We are
fortified in that regard because the only person who can act as
a representative of the deceased, is the grantee of the Jetter of

administration.”

He added that, the Court further at page 10 held that:-

recgfa"'Whiéh how thatthere is omission to give description of the suit
propeiﬁt_y, that it is a 't;i..te of the law that a decree which does not describe
the ;s.UIt' pr.opém; cannot stancl since it went to legality of the decision.
That, when one reads the judgments of the trial tribunal as well as of
appellate Tribunal, it could not lead to discovery of any description of the

suit property.



In supporting his arguments, Mr. Kamyalile again referred me to the
case of Hamis Hassan Mkalakala (Administrator of the Estate of
the late Said Seleman Mkalakala) vs Paulo Mushi, Civil

Application No. 590/17 of 2021, CAT at Dar es Salaam (Unreported)

where it was held that:-

hly gone through the submissions made by both sides

w ol

P
pse

as well he records of appeal before me. In disposing of this appeal, it is
my -stron ing that the only determinant feature to be delt with is

whether this appeal is meritious before this court.

As correctly submitted earlier by the learned counsel, Mr. Kamyalile
that the second appellate court should be reluctant to interfere with

concurtent findings of the two courts below except in cases where it is

21



obvious that the findings are based on misdirection or misapprehension
of evidence or violation. of some principle of law or procedure, or have
occasioned a miscarriage of justice. My determination of this appeal will

indeed be confined under the above principle.

When one goes through the grounds of appeal as filed by the

appellant and exhaustively submitted by the learne

Kamyalile, it would be noticed that ground number
suffices to dispose of this appeal amicably he g at this court. The very

grounds read as follows;

GROUND ONE:

"That, the appellate tribunal erred in law to entertain the matter

which was nullity ab initio for failure to show the members who

heara;'jfhe m er day. '"_day' as well as the gender of the

"That the appellate tribunal erred in law by holding that
respondent was the administratrix of her late father while there

was no proof on the same.”

22



Under Section 11 of the Land Dispute Court Act, [CAP. 216 R.E
2019] which clearly and mandatorily states that a properly constituted
Ward Tribunal shall consist of at least four members and not more than
eight members, three of whom being women. In perusing the records of

appeal specifically the trial tribunal’s proceedings, there is no where that

the tribunal has indicated neither the number of the members present in

judgment of the trial tribunal. has the list of all the members who were

present during the deliverance of the sa|d]udgment, and 1 find it best to

reproduce the exact phrase as follow

"WAAMUZT HAYA YAMETOLEWA MBELE YA WATUMBE WAFUATAO

LEONARD KANYEPO-MWENYEKITT
2. EDES MBALAMWEZI-KATIEU
3. VITUS MONELA-MIUMBE
4. SOSIPITA KAWITI-MJUMBE
5. CHRISTINA MWANAMBOGO-MIUMBE

6. LEDEMTA MWAMI-MIUMBE

23



7. MARY KANKOMA-MJIUMBE”
(See Last Page of the typed proceedings of the trial tribunal)
It is unfortunate that there is no where in the said records that

reveals the number and names of the members present during the

hearing of the particular application.

As it was well elaborated by the learned cor
of Edward Kubingwa vs Matrida Pima. (supra) whe
that: -

\It has to be emphasized at this very stage that in order for a

atter be.

tribunal or court to pursue an fore it the same must

be properly _{_b_cziysz_‘it ed otherwise it Jacks Jjurisdiction. The

fted provisions of law clearly and mandatorily require

const{ U éd Ward Tribunal shall consist of at

rembers.and not more than eight members, three of

“'whom being women.”

Coming t; the fifth ground, indeed it was wrong for the appellant to
sue the respondent at the ward tribunal in her own capacity instead of
suing her as the administratrix of her deceased father’s estate. The
remedy in doing so is that, there would never be an executable order
against the party which was wrongly sued.

24



In this, again I do join hands with the submission made by the
learned counsel that, since the respondent was wrongly sued by the
appellant in action involving the estate of her deceased father, the
proceedings before both tribunals were vitiated and he cited the case of
Malietha Gabo vs Adam Mtengu (supra) at page 9 where it was held

that:-

are fortified in that regard because t/?e only person who can

actasa représentat’ e of th g’éééaseaf,_ 15 the grantee of the

Atthlsu 'i'e, I do hold this appeal to be meritious and proceed

A

to allow it, as he first and the fifth grounds of appeal sufficed to

determlﬁ'éi-zthis éiﬁpeal' amicably, and T do not find any reason in dealing

with the other three remaining grounds.

Consequently, I therefore proceed to quash both judgemients of the

trial tribunal and the first appellate tribunal, and order a trial de novo at
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