IN THE HIGH OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
LAND APPEAL No. 24 OF 2021
(Originating from the Application No. 41 of 2017 and No. 122 of 2020 of the District
tand and Housing Tribunal for Rukwa at Sumbawanga)

VICENT NYAMI...cconnvuuncrannnnarsnnsvasens ree APPELLANT

VERSUS

22/08/2023 & 13/10/2023

MWENEMPAZ], J.:

The ‘story behind this misunderstanding began in the year 2002
when the late Justino Lusambo invited the appellant to till on his land
while retaining its ownership and the agreement was that the appellant
should only cuitivate temporary crops. However, the appellant did the

contrary, and in the year 2006, the fate Justino Lusambo decided to



reclaim his land from the appellant, but the latter refused to grant the
possession of the suit land back to Justino Lusambo, and so he filed a
suit at the Kisungamile Village Council where he was declared the
winner and the appellant being aggrieved filed an appeal to the Ward

Tribuna! where the tables were overturned and he was declared the

rightful owner. Then, the late Justino Lusambo ppeaﬂ e the District

Land and Housing Tribunal for Rukwa at Sum - was

In 2015, Justino L

herein was appointed:th

was declared the rightful owner of the disputed land.

Agg'rie’_ve’d by this decision, the appellant preferred his appeal to
this court, whereas his petition of appeal consisted of nine grounds of

appeal which are as reconstructed hereunder;



1. That, the trial tribunal erred in Law by giving Judgment in the
above case without considering that no appeal case was fifed in
such tribunal by the respondent.

2. That, the trial tribunal erred in law and fact by not considering that
the respondent was the judgment debtor in the land case of Matai

Ward Tribunal dated 12/03/2015 and that the respondent did not

appeal, a copy of the judgment of Matal " dated

12/03/2015 is attached as annexture ‘A’ to form part of this
petition of appeal,

3. That, the trial tribuna

om the beginning since it did not contain any judgment or ruling,
the copy of the said application is attached herein as annexture ‘B’

to form part of this petition of appeal.



5. That the trial tribunal erred in law and fact by not considering that
no Misc. Application No. 41/2017 which was filed/heard at the trial
tribunal.

6. That, the trial tribunal erred in law and fact by not considering that

the appellant is the rightful owner in the disputed fand and have

developed the same for more than sixty (60) years.

7. That the trial tribunal erred in Jaw

Ruling/Judgment in favour of the ¢ without giving

Vivid/strong reasons.

igr,. a -cojby of that summons is attached herein as annexture 'C’
to form part of this petition of appeal,

9. That, the trial tribunal erred in law and fact since application for
execution did not show the location of the land in dispute including

its size/acres also the tribunal and its ruling did not show the



location of the disputed land and its size, copies of ruling and the
order thereto are attached herein as annexture ‘D" to form part of

this petition of appeal.

As per the grounds of appeal, the appellant prays for this Court to

allow this appeal with costs and struck out all proceedings, ruling and

orders of the trial tribunal.

Generally, in reply to the grouné

to the schedule as fixed by this court.

As a procedure, the appellant submitted first that he will only
argue for the 8™ ground of appeal alone, but before he wishes to draw

the attention of this Court on the issue of point of law, that it is trite of



the law that the issue of point of law ought to have been addressed and
determined it on merit even if it was not raised and determined at the
trial tribunal has lacked locus stand to file this Application as an

individual and not- as. an administrator of the estate of the late Justino

Lusambo, that without being appointed as an administrator it is not

In addition to his submission, the appellant again cited another
case of Lujuna Shubi Ballonzi Senior vs Registered Trutees of
Chama cha Mapinduzi (1996) TLR 203 (HC) where it was stated

that;



“Locus standi Is governed by common law according to which
a person bringing a matter to court should able show that his

rights or interests has been breached or interfered with.”

He did not end there, he referred further by citing the case of

Yusuph Haji)

Omary Yusuph (Legal Representative of the lat

vs Albert Munuo, Civil Appeal No. 12 of 2018, where.it was’also

held that;

“That apart from the anomaly jon as well adversely

It was his submission that, the legal impact for failure to comply
with it, is fatal and makes the proceedings and judgment of the trial

tribunal a nullity.



Coming to the eighth ground of appeal, the appellant submitted
that the summons was not served effectively to him and hence non-
appearance during the hearing at the trial tribunal and that made the
said suit be tried ex-parte against him in which it led to the breach of
principle of right to be heard because of ineffecti e service of the

summons as there was no proof of affidavit that t

pellant  had

refused to sign the summons.

submission at ve he.p thora of relevant authorities pinned in, he

pra 0 be allowed with cost.

plyin ‘the submission made by the appellant, the respondent
as layman as he is, he chose to reply to the nine grounds of appeal as

filed by the appellant as his submission to this appeal.



Nevertheless, there was no any rejoinder made by the appellant
and that left ample time for this court to go through the entire records

in disposing of this appeal.

When one goes through the records before me, it would be

noticed that the only determinant issue here is whether this appeal

competent before this court.

fact has been stated by the trial learned chairperson in her judgment on

the 1% page and I quote, that;

“...the respondent (appellant herein) had not filed a written

statement of defence as he was dully served and refused the



service, consequently the matter proceeded ex-parte against

I

him.

Having not being heard before the trial court, it is trite law that the

proper and correct course for whoever aggrieved by the decision of the

court or tribunal that passed ex-parte decision against, him, is to apply

tribunal, submitting sufficient reasons as to why he denied service of the
summons as seen in the records of the trial tribunal where there is an
affidavit by the process server who was known as JERADI SWETU, the

Village Chairman of Kisungamile village confirming the appellant’s denial

of the service.
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