THE UNITED REPUBLIC OF TANZANTA
JUDICIARY
IN THE HIGH COURT OF TANZANIA

(MTWARA DISTRICT REGISTRY)

AT MTWARA

~ LAND CASE NO.11 OF 2022

ASAYILE PAULO MSAKU @LONDON ..iieniisn, PLAINTIFF

VERSM"'“ o
SALUM BASHIRI MOHAMED ...
TINDOSSY PAULO MAGANGA i 2N DEFENDANT
RULENG

. 26" September 20.2 7 o

LALTAIKA, 3

“The Plamt}ff ASAYI,LE PAUL@ MESAKU @ LGNBGN a natural person.
who lives and works for gain in Sumbawanga, is: clatmmg severally and.
]omtiy aaamst the first and seco 1d Derendants respect:valy The first and
second Defendants respectlveiy, are a!so natural persons- who-tive and
-'wcnk for gainin Mtwara Region The Plaintiff's c¢laim. pertaing 1o interest in.
the suit premise, Plot. No 17 and 19 Block 10 Commemal Azea____

| Mtward Region at Mtkmdam arn,a vaiued at more than TZS 250 m[lhon



Th'e': Plamttff 5urcesqfu||y attdched the oider made by the District Court
inga in Execlition Case No.2 of 2021. Furthermore after the

- decree "was sen'.tf‘for executlon 10 the Reszdent Maglstrate Court of Mtwara
at Mtwara the swt premise was: attachecz ard. an order of sale was made
thereWIth Despate the Lwo orders of attachment and sale of the suit
pre-mj__ses, -_b_y -the.-l_czour-_t;. -th_e.sec_dnd -Dgfehdant attached the property to the
first Defendant on 18/10/2022 allegedly in bad faith and with the intent to
bfé{kéh'if'-tl'le' exéc'utioh‘ prri)céS‘s '"by the -Pléxi'ntiff knowmg‘that the same was
attached by thez court Thus the Plalntsz prayed fdr the following reliefs;

) Adeckmtion that the two plots namely Plot 17 and 19 of Block 10
Commercial Area in Mivara Mikindani were propérly attached,
(i) . A dedaration that the two plots name/y Flot 17 and 19 Block 10

Commercial Area in Mtwara M‘r/md@m Area were Hegally and
o malmou‘;{y sold after attachment to prevent the execution process
- inapplication for exeruf/on No.02 of 2021 in the Resident Magistrate
- Courtof Mtwara. L

(iiiy = Anorder of the court ff?at the z‘wa p/afs ramely Flot 1.7 and 19 block
' 10 Commercial Aréa i Miwara Mikindani Area weré wrongly
released Froni ditachiment and further execution process 1o proceed
- ggainst the 2’“’ Defendant and the plots be sold to recover the

L decretal sum.

| S 6w - General damages fo the fune oF 20,000,000/= and costs of this suit.
AN B Aﬁy otf;le?r arc?'ers ano’ fe//ef 35 this Honourable Court shall deem fit.

No sooner had the pleaqus reached the Defendants than the first
'Defendant f’ led hIS Wrttten Statement of Defi ence whzch featuz ed with the
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Klpesha Seamed counsei for the Plamuﬁ’ thet he foun'

d|sm155ec1 w:thout coets However Mr Ngongi rees _ed _.smce thls lsVa:
legal pomt the effects of concedmg are strulung out the sust and not'

outrzght d:smlssal

In respense Mr Lekey submrrted that despite the con(‘edmg, he _pray_ed".'
'mcu: red osts.

for the cowt to take mto consideratzon thai i:ne Defend'a
The Ieamed counsel went further and submitted that these mclUd"‘ c:osts;

to engage an advocate f le p%eadmgs, cmcl other related cests, '.-"I' __us Mr |

Lekey vchemehtly objected Mr. Ngong; 5 prayer agamst awardmg costs

The ieamed advocates were however in concurrence Wlth regards to :

strlkmg out’ as opposed to dasm1ssang the su:t because the obJectto_n.=.'ralsed..-.'

cloes not: go to the merlts of the case

I havo dispassuonately cenSidered me wnLten subm:s.;lons ef both'_

-partles Itis noteworthy that the main issue to be con5|dered "by-thas--court
is whether I:he suit should be struck out wrth coets o . _.not Iti is the trite faw
that grantlhg c:osts 15 court dle(:retion tha1 must be exer(:tsed JUd!CIOUSly

and without abuse or prejudsce to erther pazty m the suit In case the'ce_urt'



cllrecLs that costs shall not follow the event, the court shaif give the reasons
for the demssan in: Wntmg See Ser,t;on 30 (l) and (2) of the Ciwvil
chedure Cade [Cap 3.:: R i?. 2@19] which reads -

".5’5? ~(j )} Subject to  such  conditions and
fmitations as may be prescribed and o the
provisions -of ‘any fa. from the time being in

. force, the costs of, and incidental to, all suiis
shall-be i the discretion of the court and the

court mrf have fill power to determing by
whom or out of what property and o what
extent such costs are to be paid, and to give aff
necesssry directions far the ourposes aforesaid;

and the fact that the court has ag jurisdiction to

- try the suit shall-be: no bar lo the exertise of

such poivers.

- (2) Where the court a’rrecfs that any costs shall

not follow the event, the court shall state its
FEASERS vriting.

In the case of Said Nassor Zahor & Others vs Massor Zahor
Ahdulla El Mabahany & Anothar (Civil Application 169 of 2017) [2017]
TZCA 237 (24 July 2017), [Tanzlii}, the Court of Appeal addressing inter

alia the issue of granting or refusing to grant costs in a suit or application

had this to say: -

W are of such @ considered view because, in civil cases,

--z‘/?e general rule s that costs must follow the event. Costs
are the panacea that soothes the souls of ligants that, in
the absence of sound reasons, the Court Is not prepared to
deprive the winming litigant of These are the usual
con: s*eguences of ﬁt;gaz‘fon o which z‘f?e respondents are not

~In'the line of the:above authorities, it is clear that in civil cases, the

general rule is that costs must follow the event as the wishes of the

litigants, It must be noted that in a suit or application of civil nature one

amang the consequences of the litigation is the costs to follow the event.
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defendams or resp.onden.ts._

In the present suit, the Plaintiff has conceded to the. preliminar

objection that this court has no legal and pecuniary jurisdiction to-entertal
this suit. The learned advocate for the Plaintiff d;dnotgwe
as to why this court should not order the costs to' folic
'However Mr. Lekey stressed that the prehmmary objectl tained

with costs hecause the Defenciants have maurred cost téd that

the costs incurred by the Defendants inciude the of .engaging an

advocate, filing the plead_:ln_gsf and .r:)t_hel_ re_i_a;,te_g :_o_-s
Looking keenly on the reaso ns adva ﬁcﬁ'e'd- by M r "';-Lekéy;-"-aﬁd ‘also-as per

authorities referred to by this court hu«s:m abwe T am fortn‘" ed that the

Defendants deserve an order that the ¢ costs shall follow the event. With
regards to whether the surt shoufdr_._;bef.’?dismfssed or struck out the learned
Advocates agreed on the latter

I can only add that the parameters for the proper path were laid by the
apex Court in the:case.of Khalid Hussein Muccadam vs Ngulo Mtiga
& Others (Cvil Appl!catlon No. 405/17 of 2019) [2023] T7CA 17494 (11
August __20;.3_,)._at_page 11 and 12, th_{_:: Court of Appeal of Tanzania stated

that -

MEisa selz‘/ed pririciple of law that orders Of i a’/smfs” 3/ and

| striking out 8 matter have! mﬁ‘erenf /ega' - consequences;
Dismissal connotes that the mattar has béen heard on merit
and determined to its fnalite. THis has:the effect of barﬂng
the party Trom pursting the mazz‘er before the same-court:
Ohn the other. ﬁanaf Striking out connotes that the maz‘ter has.
riok been heard oh-merit for béing incompetent. ;"
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