“IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
i (MOROGORO SUB-REGISTRY)
Co AT MOROGORO
1 LAND CASE NO. 070F 2023
HAMISI IVEIWINSHEHE PEMBE (As an administrator of the estate of the Late Juma

Hamisi Matua) «esasensasans PRSP PRPP PPE BPE D PLAINTIFF

VERSUS
MOROGORO MUNICIPAL COUNCIL....cconsrerssnenss S 15T DEFENDANT
ATTORNEY GENERAL....consiarmrmsessssssssssasssesssssssssssssssssssasass 2ND DEFENDANT
@
RULING

21% Aug, & 315t Oct, 2023

M.J. CHABA, 1.

o This;' ruling is in respect of preliminary objections raised by the defendants
against trj1e suit ﬁled by the plaintiff. In this case the plaintiff one, Hamisi
Mwinshehje Pembe is claiming from the defendants, Morogoro Municipal

“Counsel afnd The Attorney General for the following reliefs:

.(a) " Declaration that the disputed land is one of the assets making partto -
- the estates of the late JUMA HAMISI MATUTA and the defendants are
just trespassers;
- (b) ~ Permanent orders restraining all defendants, their agents, servants,

and any other person acting under their authority from entering, using
!
;and or making any activities in the disputed land;

(c) ?Dama_ge-_sﬂto the tune of TZS. 10,000,000/=;
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(d) Costs of the suit, énd
(e) Any other or furthervreliefs as this Honourable Court may deem fit and

just to grant.
|
According to the plaint, the dispute is over a piece of land measuring

approximzjtely two and half (2 12) acres situated at Mbuyuni area at Kilimahewa
street Maﬁsa ward (squatter) in Morogoro Municipality making part of the
estates Ie1:"'t behind by the late Juma Hamisi Matua, the deceased. That the
estimated ?value of the disputed land is Tanzanian shillings fifty million (TZS.
50,000,000/=) only. The plaintiff further claims against the defendants jointly
and severally for the immediate restoration of the disputed land unlawfully
invaded by the defenda‘nts. The cause of action arose at Morogoro Municipality
and the value of the subject matter as alluded above is, Tanzanian shillings fifty
million (?I'iZS. 50,000,000/=) only, thus this Honourable Court enjoys both

territorial iand pecuniary jurisdiction to try the case.
!

Whvfe»ni the plaint was served to the defendants, on 31 day of July, 2023
through the office of Solicitor General, the defendants filed the joint written
statemen‘§ -of defence countering the plaint, coupled with the notice of

l . , :
preliminary objection (PO) raising two points of law to the effect that:

1. Thé suit is bad in law as the plaintiff has no locus stand.

2. The suit is untenable and bad in law as the plaihf does not describe

- sufficiently the land in dispute contrary to Order VII, Rule 3 of the Civil
| ,

" Procedure Code [CAP. 33 R.E, 2019].
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Hearing of the points of preliminary objection was set to take place on
the ‘21,5t Aug‘Ust, '2023‘.‘ Howe\)er, when the matter was placed before me for
hearing of the PO., the plaintiff who appeared in person, unrepresented and
without Ieigal representation, prayed the raised PO be disposed of by way of
written suibmissions. On his paft, Mr. Nzunde E. Machunda, Learned State
Attorney dld not object the plaintiff's suggestion. Thus, by consensus, it was
agreed that, the respondents had to file her submission in support of the PO on
or before i9/9/2023,,plaintiff had to file his reply to the respondent’s submission
in chief or§1 or before 5/09/2023 and rejoinder (if any) had to be filed by the
respondents. on or before .12/09/2023. In addition, the matter was scheduled

for ruling en 29/09/2023. Both parties cemplied. with the Court’s order. . |

' "'?Thej' defendants” joint.written submission was prepared and filed by Mr.
NzUmbe léEIiatkim Machunda, Learned State Attorney from the Office of the
Soficitor Gener‘al,'Morogoro while the plaintiff’s reply to the point of objection ‘
was pre'pered"and drawn by Ms. Joyce Z. Richard, also Learned Advocate and
filed byf'tHe plaintiff himself. =

Ar"g‘iui'ng in: support of the raised PO, Mr. Machunda commenced his
Smeiss_:i,Qfﬁ“?by--'d’rOpping the first ground of PO and proceeded to submit on the
second Iirénb/ “point of objection.

' Submitting on the"second ground, Mr. Machunda referred this Court at

baraérapﬁi'S‘ of the pléintif?’s plaint which expressly states:

Page3ofi2 @'




“That, the dispute is over a piece of land measuring
approximately_ 215 acres situated at Mbuyuni erea at
Kilimahewa street Maﬁs‘e'vWard. (squatter) in Morogoro
r Mu_nicipalitY marking part to the estate left behind by the

late JUMA HAMIS MATUA [Deceased]”.

He \iNent on highlightihg that, the above paragraph extracted from the
plaintiff's Ia'in"t' d'oes'hot sufficiently describe the land in dispute contrary to the
law u‘nder§ Order VII, Rule 3 of the Civil Procedure Code [CAP. 33 R.E. 2019]
(the CPC) WhICh mandatorlly reqwres that once the subject matter of the suit
is |mmovable property, descriptlon of the property must be sufficiently adduced
to |dent|fy the said property. And in case such property, can be. ldentlfled by
the tittle r}um’ber under the Land Registration Act, the plaint shall specify such
title nu__r_:ntéer_._ The learned State Attorney submitted further that,_the plaint in
this case,iought to show clearly the boundaries of the disputed land and
de_scr,iptiojnst ofeneig-hbotr.rs or neighboring.properties in order. to distinguish it
from .ot_h_er‘land'.;ji,f»the_lend,was. un-SUrveyed, and if it was surveyed, it was

sufficient.or enough to state its plot number and block number as indicated.in
the tittle. _(%;Ieed.

‘He: i'accentuated that,- merely stating the dispute’is over a piece of land
mea”suriné--approximat'ely‘-?z ) acres situated at Mbuyuni area at*Kilimahéwa

Street,‘-“Ma?ﬁsai'Ward (squatter) does sufficiently identify which land is in-dispute

at the’ 'sa-id ‘Mafisa Ward, hence contrary to Order VII, Rule 3 of the CPC (supra).
g _
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TheState Attorney underlmed that, thé It;gic érrd ra.t.io.nalei fo.r sufﬁcrently
id‘elﬁtiﬁ‘tétio.nrbfttre property r\eipé in e.xetvut‘i-ng a decrée of the Cburt and avoid
- future Iitig}ation on the same area. To bdister his argument, he cited the cases
of \_Ialeriag T. Nguma and 53 Others Vs. Attorney General and Ministry
of Worksj and Transportation, Land Case No. 239 of 2021, (HCT) - Land
Division, Dar Es -Sélaém; Mértin Richard Massi and 11 Others Vs. Dodoma
Clty council.a‘nd'thé Attorney General, Land Case No. 23 of 2023 (HCT) - |
Dodoma; é..aurent Mbwila and 6 Others Vs. Kinondoni Municipal Council
and the %At,torney%.General, Lanvd' Case No. 111 of 2021, (HCT) — Land

Division, Dar Es Salaam.(All. unreported).

RS Givir\g an example, Mr. Machunda averred that in the case of Valeria T.
Nfguma"xafnd"SB-Othérs“- Vs. Attorney General and Ministry of Works and
Transportation, (supra), the Court (Hon. B.S. Masoud, J.,-As he then was)

avowed that: =~ ..

= “respectiveparcels -of land allegedly -owned” by the "

w5 plaihtiff, and<eannot enable the court to” make an
i | .
i' i . - B R . . ey .
c o séffective and executable order decree.....”.
| A

|
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As to the way*fb‘riward,' Mr: Machunda. submitted that; once the suit is

proved to have contravened the law, its fate is to be struck ot from the registry

of this Court with'costs: Onthis facet, he'invited the ‘Court to'sustain the raised
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pomt of PO as it was expounded by this Court in the case of Martln R|chard
Ma55| and 11 Others Vs Dodoma City Counc1l and the Attorney .
General, (supra) on the ground that the plaintiff has failed to demonstrate

sufﬁCIently the disputed parcel of land.

On the above submis‘sion, Mr. Machunda prayed the Court to strike out
the entire %suit with costs. - -

In reply;'the pla‘in‘tiffb‘rieﬂy submitted that, the plaint clearly shows that
the"_di.:sp'utied area is un-surveyed and the sizé of the disputed land, address and
Ioc'ation"a’re' cIea‘:riy ‘'shown "at para'graph 5. He submitted that, the above
paragraph--haS'd-isc':Ios‘ed' that,sthe disputed land is situated at Mbuyuni area at
Kiivirr‘iahev'v%a street within Mafisa Ward in Morogoro Municipality. In‘ his view,
such desoriptions are sufficient to identify the disputed area because in
Morogoro i.‘MunicipaIity.there is no any -.other_ward called Mafisa Ward that may
raise conféision. He stated that, the descriptions are so plain and easy to identify
it f-.rom}otéler-parsel:=of.land:~- o

-i'?.[t‘v\ias'th'e.‘rplai‘nt‘iff’s cohtention that, it is not mandatory that all features
of i'dentifitations of the suit land in dispute must be Stated in the plaint. To
cem'ent»his:‘arQUment, the"'p’laintif‘f cited a. number of authorities including the
c_-ases‘-Tivof'%Hami?si- Salum Kizenga Vs. Moses Malaki Sewendo and-18
Othei‘s',r?:Land‘Appea'l“'No. 51 of 2019 (HCT) — Land Division, at Dar Es

Salaam (Unreported), where this had the following to state at-page 11 of the

typed copy of judgment: -
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..... ‘In" my* view, the description in the suit suffices to
identify. the land in questi_on as.it contains the size of the
land, and location. It suffices to identify the suit land by

either stating it size, location, address and boundaries if

any. It is not mandatory that all features of identification of

the suit land should be stated in the plaint.....".

He further referred thls Court to the case of Praygod Alimbingi
Matema | and 42 Others Vs. Mbeya “City Councri and the Attorney
General, MlSC Appllcatlon No 59 of 2022 (HCT ), at Mbeya (unreported), the

Court at page 7 echoed srmllar posrtlon to the effect that -

“The importance of describing the location of the land in
o dispute is to-identify it from other pieces of land for purpose
e oeof authentic idéntification of it so'as to afford the courts of =" 7
‘law to  make certain and executable orders. ..... In my.
- .. considered.-view, the: -description is sufficient.. To say so
because one, there is no- other place in Mbeya Clty called
Clty Garden Wthh would raise confusron o

|

Based on the above submlssron and authorltles the plalntrff concluded
that smce |t |s clear that tne Iand in dlsputes was cIearIy |dent|f ed and

described in line with .th,_e m,ar___]d:atory requirement of law under Order VII, Rule

1
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3. of thé CPC, He mwted thi:s) .C(.)uAr.t td oVerfuIe thé PO raised By -th.el deféndaﬁts
with costs and ord.:ef the Caée to proceed on merits.

As his right, the State Attorney did not seek to file rejoinder, may be, for
a reason t'jhat his submission in chief sufﬁcés to meet the end of the preliminary
objection iraised by his.clients,_ the defehdants herein.

Hav;ing summarized the -rivalry' submissions from both parties in support
for'and’ ag‘amstthe pomt of preliminary objection raised by the defendants, and
upon Earéfuliy"pefused_ the plaint and 'othér relevant documents ‘attached
the"'reto,“.the issue -Acalling’ for my. consideration, determination and decision
theréon is, whether or not the instant suit is competent before this Court. At
this jun,qtt;re, it'iAs incumbent for this Court to revisit the relevant law as guiding
principle. b;efo_r,eglanq.i_ng_ to the final verdict. Order VII, Rule 3 of the.CPC (supra)

provides .‘tﬁhat-;., o

. “Where -the subject matter of the suit is immovable
property, the plaint shall contain a description of the -
- .property. sufficient; to identify it and, in.case, such. - .

. .-property can bﬁe»ic_i}er)__tziﬁed_ by a tittle number under the Land

Registration Act, the plaint shall specify such title number”.

Emphasize mine. [Emphasis is mine].

From the wording of the-above provision of the law, it is clear that, a
claim i-nvélvin‘gf-' immovable property, in particular landed property, requires-a

satisfactory description of the'suit land for proper identification that would
|
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differentiate a. suit land from .other. parcels of the land.in the same area. As
correctly submitted by the learned Sta'ge Attorney for thel defendants, to have
a complete and propei identification of the land, the plaintiff, is required to
show the isize of the land, location, and boundaries. Whereas the location will

give direcitionvto\ the locality where the land is situated, the size and the
o . . X . ) :

'bQund.api_gfs makes the identification more accurate by isolating the disputed suit

land. from ‘other Jand found in the.said location.

- In fti'iis':r"egard, the claimant must state sufficiently the description of the

1

property: |n qUes’tion for ease of identiﬁcation. -The 'provision' makes it a
mandato‘r‘y requirement by'using the word “shall” which infers that, it must be
complied WithMr ?M‘athunda‘:fightiy highlighted that, ‘the-logic and rationale
behind ’~i1§V‘i‘ng'~'5Lii'?ﬁ'cie'n‘t*idéntifiicatio'n" of land property in dispute, is to easily

. | |
facilitate ,,a:ind.,make a _s;nfioqth;..ei;wironment in case the matter will end up to the

1

execution/of a decree f._the,Ccf)ur,t.. The prvevcedents cited. by the learned State

!

At_to,r,_n_le;y, %}c!e;arly; demonstrateséthat,l the need to narrate down the description
of the-property for identification so as to differentiate with other parcels of land

s inevitable. . v s
| , |
2"’:"'5%N0v’l\'i-i-'éom’ih‘g-‘to-"'th‘e’ ‘matter under consideration;” paragraph’ 5. of the

pla’iﬁtifﬁ'sfp'léint?"portrays’f‘ tl"i-a*t;i.~-’:chefiplaintiff attempted to'describe the-suit land

oF property-by stating the size s measuring approximately 21> acres, located
. ) ! !

Mbuyuni “area-at Kilimahewa- street ‘Mafisa ‘Ward (squatter)-within-Morogoro

Municipality. In my considered view, the size of the suit land is not clearly stated

o .
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and / pr eyen known. by the clair‘nant .herein the plaintiff The questioh tha.t
arises in mind is this, why is he guessmg its size by asserting or using the Word
“approximately”, which simply means, fairly acute but not totally precise. This
means that the size of the land ih dispute is not certain. As the plaintiff is
cIaimlng that itis un- surveyed land, therefore, it was |mperative for the plaintiff
to describe preC|ser the Wldth and Iength of the swt land in dispute

| Sihw_i!arly‘,"it vy-as ?\'/'.itaii_im'portant to mention the neighbours surrounding
the said.”sjuit- land. As the -piaintiff-'averred that, the said ’s_uit. land is situated dr
found:in townsh‘ip within Moragoro Municipality, then; I-think in my view that,
the’-'pl‘ai-htiffs was duty-boeund to show the boundaries clearly.or-any matks that
distingl'Jish orf:dif'fei'ehti-ate*his Iah‘dv from other -neighboring-lands. As the land
in dispute_is.-o_niyv measured in approximated size of two.and half (2 ') acres,
no doubt th-at even its real values as exhibited at paragraph 6. of the plaintiff's
plaint, .i.e., .TZS. 50 000,000/= is also questionable for lacking certainty- and
precise as well S U AP

- From Wh"a't’i"I'h‘avé'-“e:n.déav"oredv-'tO'-deI’i-berate' hérein-above, I am satisfied
that, the:present suit is untenable and bad‘-i'n‘- law as the plaint does.not describe
SUfﬁCiently-the land “in dispute contrary to Order VII, Rule 3 of the Civil
PrO‘cedure:_. Code: [CAP. 33" R.E,  2019]. Indeed, I entirely agree with the
Sme'i‘fSSi'O'ln: advanced by the State Attorney tor the defendants that the plaintiff
has failed: to describe with-clarity.the Jand iin dispute,. hence renders the entire

o | :
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++ . Inthe-event, the point of preliminary objection raised by the 1%t and 2
defendants is meritorious. Accordingly, it is hereby sustained. The plaint filed
by the plaintiff Which is clothed in by anomaly, is hereby struct out with costs.

I so order.

DATED at MOROGORG this 315t day of October, 2023.

31/10/2023

Court:

Ruiin;g delivered under my hand and the Seal of the Court in Chamber’s
this 315t'diay of October, 2023 in théipresénce of the Plgintiff who appeared in
person, a;nd unrepresented and Mr. Nzunde; Eliakim Machunda, Learned State

Attorney for the 1t and 2™ Defendants.
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S Right of the_pértiés to appeal to the Court of Appe.al of Tanzania fully

explained.
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