IN THE HIGH COURT OF TANZANIA
MUSOMA DISTRICT REGISTRY
AT MUSOMA

MISC. CIVIL APPLICATION NO. 09 OF 2023
(Arising from Civil Appeal No. 09 of 2022 at High Court of Tanzania at Musoma
Originating from Civif Case No. 01 of 2021 before Tarime District Court)

BETWEEN

MRONI GARDEN CONSTRUCTION LTD ...ccunniees A APPLICANT
VERSUS

ESTHER NICHOLAS MATIKO.......c.ccosenssrannssansansessssnsnnssasnansnnanss RESPONDENT
RULING

26" October & 02 November, 2023

M. L. KOMBA, J.
Before this Court, the applicant, MRONI GARDEN CONSTRUCTION LTD has

filed the present application through Chamber summons accompanied with

affidavit of Mr. Ostack Mligo (Advocate) seeking for the following orders;

1. That the honorable court be pleased to grant leave to the applicant
to appeal to the court of Appeal of Tanzania against the decision of
the high court in Civil Appeal No. 09 of 20222 dated 3° March, 2023.

2. Costs of this application be provided for.
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From the chamber summons that initiates this application, it reads to be
made under S.5 (1) (c) of Appellate Jurisdiction Act, CAP 141 R.E 2019. As
said, the application is accompanied by an affidavit deponed by counsel for
the applicant. Upon being served with application, the respondent did file a

counter affidavit.

A brief fact giving rise to the present application can be summarized as
follows; Applicant and respondent (were defendant and plaintiff
respectively) in Civil Case No. 01 of 2021 at Tarime District Court (the trial
court) where respondent was claiming the sum of Tshs. 75,000,000/ being
a specific damage arising from an oral agreement entered in December
2015, which was advance to the applicant for purpose of flourishing
respondent’s business. The amount was promised to be returned/ paid by
March, 2016 but the promise was not honored on the argument by the
appellant that there was no contractual relationship between the two and
the respondent failed to produce loan contract. The matter was decided in
favour of the respondent when the trial court was satisfied that there was
an oral agreement betwec_an the two. The decision of the trial court
aggrieves the applicant herein hence appealed to this court (F. H. Mtulya,
J.) in appeal No. 09 of 2022,
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disclose borrowing arrangement to the board of Directors before he borrow

but were not and to them, they need attention of the superior court.

It was their submission that at this stage they are only required to show
arguable issue and not substantive one while citing the book of Company
Law, 11" Edition by ASHOK K. BAGRIAL, Department of
Commerce, University of Delhi by Vikas Publishing House PVT LTD
at pages 119 and 120 on ultra vires contract and page 397 on consequence
of borrowing ultra vires that the lender cannot sue the company for the

return of loan.

Resisting this application, Mr. Onyango Otienc for the respondent first
define debenture to mean a marketable security that business can issue to
obtain long time financing without need of collateral, the same is registered
by the company in order to allow the company to solicit fund without
collateral. That being the case then, Mr. Otieno was of the view whether
failure of the company to register debenture is a point of law worth to be
determined by the superior court or do they need the guidance of the
Court of Appeal to instruct the Company to register debenture. To him
these are frivolous issues. He mentioned .criterial including existence of

nobble point need consideration the CAT, arguable appeal, the appeal
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correctly sued as it has a legal capacity warranting to sue or being sued as
was in the case of Solomon vs. Solomon. Further Mr. Otieno referred
this court to page 20 of the obliterated judgment that applicant kept on
changing the goal post the moment he faces the chalienge. He finally said
because the appeal is not automatic then application failed to meet criteria

to be granted leave.

During rejoinder, Mr. Tuthuru submitted that their application met criteria
as proceedings reveal disturbing features as per page 13 and 14 of the
judgment including the absence of the contract, absence of MEMART,
whether the contract was valid. The amount paid by the applicant was
disputed and there was no Board resolution, to him the breach of contract
was between the David Muroni and the respondent but not the applicant as
the company bearing in mind that David Muroni did not disclose his
payment arrangement to the board. Mr. Mligo added that there are no new
issues raise in this application as all were discussed at trial court and the
first appellate court and that in their submission there is no issue of

debenture.

Having keenly considered the application and submission by parties, I am

moved to determine whether or not this application for leave to the Court
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Needless to say, leave to appeal is not automatic. It Is within the
discretion of the Court to grant or refuse leave. The discretion must,
however, be judiciously exercised on the material before the Court.
As a matter of general importance, leave to appeal will be granted
where the grounds of appeal raise issues of general importance o a
nobel of law or where the grounds show prima facie or arguable

appeal.”
Again, this court (Commercial Division), in the case of Citibank Tanzania
Limited vs. Tanzania Telecommunications Company Ltd and 5
others, Misc. Commercial Cause No. 6 of 2003, at Dar es Salaam

(unreported) Hon Massati, J. (As he then was) observed that;

‘I think it is now settled that for an application for leave to appeal to
succeed, the applicant must demonstrate that the proposed appeal
ralses contentious issues worth taking to the Court of Appeal or are
of such public importance, or contain serious issues of misdirection or
non-direction likely to result in a failure of justice and worth
consideration by the Court of Appeal....In an application of this
nature, all that the Court needs to be addressed on, is whether or not
the issues raised are contentious....the Court cannot look at nor
decide ejther way on the merits or otherwise of the proposed
grounds of appeal.”

In Paragraph 5 of the affidavit the applicant herein raised issues which can

be summarized as follows (i) failure to tender MEMART during trial which
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