IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(DAR ES SALAAM SUB-REGISTRY)
AT DAR ES SALAAM

REFERENCE Nb. 9 OF 2023 ,
(Arising from the decision of the Taxing Officer Fimbo- DR dated 23™ May 2023 in
' Taxation No. 51 of 2023)
M. A. CARGO TRUCKERS AND

FORWARDERS CO. LIMITED .......cocivmmmmiranmensmnsnnnnssinnenssasnnnss -+ APPLICANT
WILSON SATIMON NGUI ..vuiciimirenrnmrasrmmmmesassanranmamsassasnnenasnanes RESPONDENT

RULING
27" Oct & 2" Nov, 20623 .

KIREKIANO, J.: o
The applicant herein was the defendant in Civil Case No. 86/2022. On

13/02/2023 the suit was withdrawn and this court awarded cost to the_
defendant now _thei.a'pplicants in this application. In taxation case no.
51/2023, the applicant herein filed a bill of cost amounting to 24,720,000/=

the taxing officer Fimbo — Deputy Registrar taxed the bill at 2,540,000

The applicant under orders. 7 (1) and (2) of the Advocate
Remuneration Order GN 264/2015 seeks to chalienge the assessment

by the taxing officer on the following grounds: -
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- "The bill was unreasonably taxed on the low side and in
ordinately too Jow compared to the work done and cost

incurred by the applicant”.
The brief facts leading to this application are that when the 'ap_plicant herein
was served in civil case no. 86/2622, The appl.icant who was a defendant
prepared and filed his | written statement . of defense. _together with
preliminary objection on propriety on filing the suit at Dar Es Salaam Sub
registry. It appears that the respondent conceded and requested to
withdraw the case. This court made an order.awardinﬂg‘ costs to the

defendant now the applicant in this application.

The applicant th'us filed the bill of the amount of Tshs. 24,720 000/=
In partlcular the appllcant clalmed Tshs 23,450 000/ as rnstructron fees

peggrng the same under 9 schedule item 7 of the Order

The respondent d|d not appear to contest the bill. __.In her ruling, the
Iearned taxing ofﬁcer‘conside;red that the case was pending in court .forlless
tha'na year and was withdrawn before “anything”. She thus reas_oned that;
cost »should notﬂ__lge,excessive or_oppressive but such as necessary for the
conduct of Iltlgatlon and proceeded to Tax rnstructron fees at Tshs

2,000, 000 costs rn taxation cause Tsh 300 000 as mstructron fees |n the



lmpugned taxatron cause Tshs 220 000 as attendance fees and Tshs

| 20 OOO as drsbursement

At the hearing, the applicant was represented by Mr. Theodore Primus

while the respondent was represented by Mr. Paulo Mtui.

~ Mr: Primus's subm‘issions»were brief and focused. He submitted that
the instruction fees ought to have been taxed within the range provided
under 9™ Schedule item 7 of the order. He said the applicant was instructed,
and he then made preparations and filed a written statement of defense
and prelimin}a_ry ohjection before the respondent withdrew the case in court.
Mr. Theodore Primus thus argued that the reasons by the taxing officer
that the case d|d not stay in court for Iong did not Justrfy her departure from
the scale that is 3% to 7% of the clalms (Tshs 335 000 ,000/=) given |tem
7 of the ninth schedule of the Order. -
As such the‘; .‘a'm‘.o'unt aWardecI 'ini"the taS(ation causedoug‘ht to be Tshs
500 000/ since the same was not contested Th|s is accordlng to ltem M of |

the eleventh schedule

On his part, Mr. Mtui for the respondent argued tha-t the _matter ended

in preliminaries, there was no research done by the _appl{icant;and;-th'e



respondent thus decnded to wnthdraw the sunt and fi Ied lt in another reglstry
In h|s view even the awarded amount of Tshs. 2,00.0,000/: was excesswe

for the respondent.

As such the award of Tshs. 300,000/= as the cost in the taxation

cause was also fair, he thus asked this court to dismiss this application.

In his brief rejoinder, Mr. Primus submitted that the case was after
the applicant the defendant had filed a written statement of defense and

preliminary objection thus research was done.

From the stubmission by the parties, their point.of departure is on the
amount of instruvction-fees awarded both in the defending Civil Case: No.
86/20_2»2 and the__z_eTaxat_ion Ca‘u;s_e No._} 51/2023. The preSsing' issue_is thu‘sr
whether the amount of Tshs. 2,000,000/= awarded as instruction fees were

reasonable.

‘The }genera‘i practice in these kinds of applications appreciates.the rule
that '_taxing” o_fﬁcegs( de_cisions, are disctetiona_ry. This Court can interfere only
if the taxmg ofﬁcer exercised dlscretaon |n]ud|C|oust There is plenty of

JUdICIa| dec1snons to that effect lncludmg Hajl Athumam Issa ' Rweltama






same at the Morogoro sub-registry. When the applicant herein was served,
he noted this anomaly and filed his written statenwent of defense and -
preliminary objection. The respondent' conceded and withdrew that suit and
according to the respondent's couns.el, he proceeded to file the same at

Morogoro Sub ReQistry. There is no contention on thi$ fact. :

It was in this state of affairs that the taxing officer considered that
‘Ths 2,000,000 as»‘instruction fees was fair.. It is to be noted here that, the
applicant's claim was 335,000,000 hence the scale wou.ld be as rightly
submrtted by Mr. anus the nmth Schedule item 7 that |s 3% to7 % M'r
ths line of argument is that the dlspute suit d|d not proceed mstead |t

was w-thdrawn and filed in another reglstry where partles are Iltlgatlng

1 am alive .to this court decision on thev prin'ciples of aWarding
instruction fees that is Natlonal Bank of Commerce v Kaplnga & Co.
Advacate, Clwl Reference No. 4 of 2003 ngir Caurt ai‘ DSM ‘
(unreported) Thls court gave an |i|ustrat|ve outllne for conS|derat|on by
the Taxmg ofﬁcers thus the surt amounts the nature of the subJect
matter CompIeX|ty of the surt time taken for heanng, e,<tent of research

lnvolved partles general behavror and faC|I|tat|on of expedltious dlsposal of

the case, publlc pollcy by ensunng that allowable cost are fair that lrtlgatlon
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should be affordable; and maintenance of 'consiStencyin guantum of costs

allowable..

The learned taxing officer consi.dered the time the case remained in
court and the fact that the case did not only end 'at‘ preliminary but was
withdrawn by the.respondvent to be filed in another sob-registry'. I subscrib‘e
to | the respondent's counsel submission that; | this fact deserves

consideration.

I 'say so bec_a'use, in the end the case will be finally deter,mined in the
proper registry and costs sh-al.l as a matter of principle follow the event.
Going by the applicant’s counsel's view awarding the whole of the scale in a
matter that was ultimately reﬁled erI be clumsy and sets a th|ne Iane
between relmbursmg a part and dorng InJustlce to another In the
assessment of fees in these scenarios, a part may, in the end be awarded

cost twrce

Nevertheless, it is appreciated that the defendant now the apphcant
did his research in preparing the defense and noting the anomaly in place of

suing which fairly speaking ought to be noted-by the pIaintiff (the.



respondent in this application. Consideration has also been made to the fact

that the respondent conceded and withdrew the suit.

In rather a similar circumstance, which I have considered on the
consistency of this court. when considering thescale under item 11"
Schedule item “M” this court in Elizabeth Timothy Balali (Reference 22
of 2020) [2021] https://tanzlii.org (Mwenegoha J) was facing a
similar circumstance where the proceedings ended at the preliminary stage.
It was held

- I find the amount - of Tshs,9, 000 000/= taxed as
/nstruct/on fees to be unreasonab/e as the matter was
concluded at the-preliminary stage and the suit was.

~only W/th/n the Court premlse for less than four months

This court went on to reduce the mstructlon fees to
5,000,000. |

In taxation, of bilf of cost, the time when the proceedings were protracted in
court should carefully and broadly be construed depending circumstances of
each case. The spirit in the case of the Bank;of Comme:rce was to
consider general "_be'ha'vior and facilitation of expeditious disposal of th;e:

case. Negative- aspects and lack of diligence that end up delaying



proceeding shouid equally be taken on board but not as rewarding aspect.
In this application I consider Tshs 5000,000 for instruction fees will be fair.
Lastly, on instruction fees in the taxation cause, given order 48 of

the Advocate Remuneration order GN 264 of 2015, since not even one-

sixth of the claim was taXed on then further order ought not to be made.

In the end, I vary the amount of instruction feee from 2,000,000 to
5,000,000. The award of Tshs 300,000 as i_nstruction fees in the bill of
cost |s taxed off the rest of the award is undlsturbed maklng the amountv

to be taken on at 5,220,000. Itis so ordered

" A. J. KIREKIANO
- JUDGE
-02/11/2023 . N
COURT RuirTﬁ delr\;ered in chambers in absence of the appllcant and in

presence of the respondén’t.

Sgd A. 3. KIREKIANG
' JUDGE
02/11/2023
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