IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(DAR ES SALAAM SUB-REGISTRY)
AT DAR ES SALAAM

CIVIL APPEAL NO. 156 OF 2022
(Originating from the Decision of the Temeke District Court at Temeke in Civil Case No. 54
| of 2018 K. T. Mushi — SRM)
UMMY YAKOBO ....iecreuernernsmenssanasnsassncssssnnssnssnassassnasanssansnnsnnnss APPELLANT

MWANAAMINA SHABANI ......ccovimmrmseeninatnmmeresnasamsesnmmannnensnsnse RESPONDENT

JUDGMENT

23" Oct & 2™ Nov, 2023
KIREKIANO, J.:

The respondent in this appeal Mwanaamina Shaban sued the appellant
Ummy Yakobo at the District Court of Temeke. The claims were based on
defamation in which the respondent claimed that the appellant had spread
“rumors” that she was bewitched by the appellant. These claims got serious as
- the respondent claimed that, she lost business and harmony in her
community. She thus claimed compensation amounting to Tshs. 47,000,000/=
injunction restraining the appellant from committing further slander as well as

a statement of apology.






11,000,000/= and ordered a personal apology by the appellant to the

respondent.

Dissatisfied with this decision the appellant preferred this appeal setting forth

four grounds of appeal;

1. That the trial Court erred in law and fact by relying on weak
evidence adduced by the respondent.

2. That the trial court erred in Law for failure to analyze and
evaluate well the evidence adduced by both sides of the case

generally.

3. That the trial Court erred in law and fact for failure to analyze
and evaluate well the evidence adduced by both sides.

4. That the trial Court erred in law by holding that the appellant
failed to establish the allegations against her that they were

not true.
This appeal was heard by way of written submissions the appellant had the
service of Mr. Jonas Kilimba learned advocate, while the respondent had the

service of Mr. Octavian Francis Mzee learned advocate.

Submitting in support of the first ground, the appellant's counsel argued
respondent did nbt prove in what way she wés defamed, what words were
disgraceful, and how her reputation was injured. It was Mr. Jonas Kilimba's

submission that, the trial court erred in shifting the burden of proof to the
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appellant who was the defendant to prove that she was clean. Citing Sections
110 and 112 of Evidence Act Cap 6 [RE 2019] the appellant counsel faults
the trial court where it held on page 4 of the judgement that: -

"The defendant herein failed to establish in

preponderance that the allegations against her were not

true”.
To bolster this argument, he cited the decision in Registered Trustee of Joy
in the Harvest vs. Hamza K. Sungura, Civil Appeal No. 149/2017

https://tanzli.org/ but also Barelia Karangirangi vs. Asteria

Nyalwambwa, Civil Appeal No. 237 of 2017 to the effect that; he who

alleges must prove.

As such it was submitted that the trial Court misdirected itself in
awarding general damages of Tshs. 11,000,000/= while the claims complained

of were not proved in the first place.

In the 2™ ground, it was submitted that there was no ahalysis of
evidence tendered by the appellant, there was evidenc;e that the appellant
received messages from unknown numbers. It was thus argued that the trial
Court ought to have properly directed its mind on this. This was the position in

Lutter Symphorian Nelson vs. Attorney General and Ibrahim Msabala
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[2000] TLR 419 that the trial Court ought to have directed its mind to

evidence of all withesses.

On the third ground, the counsel for the appellant pointed out that there
was inconsistency in the evidence of (PW1) Mwanaamina and (PW3) Asha
Bakari. While (PW1) said there was publication of alleged defamatory words
PW3 said she did not spread the same. It was thus argued that the

inconsistencies ought to be resolved in favor of the appellant.

In the fourth ground, the counsel for the appellant reiterates the aspect

of burden of proof as stated in the first ground.

The respondent in her part through Mr. Octavian Mzee referred to the
plant in para 5 on the words c_omplained to be defamatory. He submitted that
the alleged defamatory words were spread by the appellant to the respondent
but later spread to Asha Bakari. He cited the decision in Pullman vs. Walter
Hill & Company [1891] 1 QB 524 to the effect that publication is sufficient
when communicated to the third party. He argued that the respondent
business was affected, with sales dropping from 200,000/= to 50,000/= per

day.






The appellant's ground of appeal and the parties' submission are
centered on one major issue for determination in this appeal, that is whether

the respondent claims were proved in requisité standard.

A clear examination of the impugned judgment of the district court
shows that the:‘;trial court considered the evidence by three plaintiffs
witnessés, PW1 Mwanaamina, PW2 Mariam 'M.risho-, and PW3 Asha -Bakar to
the effect that the defendant showed them text messages and voice clips
evidencing allegation of witchcraft against the respondent. Nevertheless, it
acknowledged théf there was a contradiction on the part of the plaintiff case
and thus held;

‘Unfortunately, the defendant failed to establish

preponderance that the allegations against her were

not true.
Assuming that alleged text messages and voice clips existed, there was no
evidence of these messages or recordings tendered in court containing the
alleged defamatory words or admission of defamation by the appellant. On
the contrary, I have also considered defence testimony, the appellant's
attempt to' disprove this fact by tendering printouts of the messages

communicated to her did not pass the test of admission. It appears this was
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where the learned trial magistrate found that the appellant failed to

disapprove the aIIvegations against her.

It is a trite Iéw that a person who alleges must prove the allegation. This
is provided for under sections 110 and 111 of the Evidence Act Cap 6 [RE
2019] that:

110 (1) Whoever desires any court to give judgment as to
any legal right or liability dependent on the existence of facts

which he asserts must prove that those facts exist

Considering. that the onus of proof was upon the respondent, in the
absence of other evidence to prove the élleged facts it ought to have ended
here. The appellant was not at this stage under b'urden‘to prove her innocence
as the trial court ruled in its judgement. See the case of Registered
Trustees of Joy ih Harvest cited above. |

I have as such considered the respondent's submission, which referred
to what the respondent claimed in her plaint to be existence and probf of the
claims. Seemingly, the counsel for the appellan't was attempting to convince
this court that there was sufficient evidence. These claims ought to be proved.
by evidence and not by the strength of deposition in the paint and the counsel

submissions: In '-’Register’ed Trustees of the Archdiocese of Dar es



Salaam vs. The Chairman Bunju Village‘Go.vernm:eint, Civil Appeal No.
147 of 2006 the Court of Appeal stated the following concerning
submissions: -
"With respect, however, submissions are not evidence.
Submissions are generally meant to reflect the general
features of a partys case. They are elaborations or
explanations on evidence already tendered. They are expected

to contain arguments on the applicable law. They are not

intended to be a substitute for evidence.

I thus ﬁn(; that there was no sufficient evidence to | prove the
respondent's claims. On the question of damages, the trial court having
considered that there was no proof of financial loss suffered awarded general
damages reasoning that there was mental and diminished reputation suffered
by the respondent. I consider this aspect should not attract much discussion
having found that the claims of defamation were not proved in the first place.
It follows that thé award of general damage follows suit and has no leg to

stand.

In the final analysis and based on the reasons stated the respondent

daims were not proved in the required standard. This appeal is allowed the



KIANO

O JUDGE
Smee®  02/11/2023
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