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IN THE HIGH COURT OF TANZANIA
(MITVWARS DISTRICT REGISTRY)
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The appellant herein, SELEMANT MUSTAFA MT IP,& Wi th h1cs two co-"
accysed namely Abdala Maulid Mdiliko and Mu ksii Hamisi Mdinye the first
and third accused, respectively not part to this appeal were arraigned in the
District Court of Newala al Newala, In fact, ear*:h accUsec}' was charged with
his count of the offence of unratural offence © ‘ft!df\;‘ 154(1) (c) of the Penal
Code {Cap. 16 R.E. 2022]. However, as (o the a;ﬁpel ant was cha:‘gtci with.
the second count of unnatural effence, |

Wher the charges were ready over and explained to the a:ppeiiant,

(then accused) he pleaded guiity to the offence. The learned trial Magistrate
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proceeded to convict him on his own piea of guilty and sentenced to serve a
tarm of thirty (30) years imprisocnment.
Dissatisfied, the appellant has appaaied to this court on four grounds

as reproduced hereunder: -

That, Hhe ,{)!ea WaS eOUVECS!, the trial court e i s i treabing & as s ofes of gy
That e plea was 8 result of 1miskeie o pHS3prlEISION,

That, the manner i which the prociedings st fris! court were conuiuctadd was irsguier or
ard diieer.

4. That (he facis ofF the cose oes aal disclese His ofFance charos

On 1@;5/»’@&; the appailant filed two (2} additonal grounds of appag
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hsch I also take liberty to rrlpmju_ce heteunder: -

3 ST

1. That your Lordsti Jue 'gf“
sentsncing the appaiant
faw, ke axhilyt £
proceadings. Hhe Mooic :
by fhe: law, Requirement oF seticr 53 2y CHmial P
axtibit showd be expunged from rf‘zm Cﬁ u**f mﬁs

hat, your Lordehin Judge, the risl Magist arred In low and fact whan the proseocutor
Zerrait to Fender he cavtion statement expildl P2 Uit nol w5k fe fead ovir hafore iz court of
faw, how oid the Magisirale wriker u’zu z»e ' em 2t to !‘ns mru over? The ceutl caneot &2
the first fo order without e £ wrent frgrn e oorrt
recurts, Sve page Fof e by
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~ When the appeal was called on for hearing, the appellant appeared in
person and :repfe’sénted by Mr. Jebra Kambole learned counsel while the
respondent Republic enjoyed the services of Mr. Meichior Hurubang,
learned State Attorney. The parifes agraed the matler o ba disposed of by
way of written submissions.

_ n the pé_ﬁc of the appeilant, the written submissions wera drawn and
filed by #Mr: Jebra Kémbale; learnad advocate, A the very outset the leamed
r-:ca-m's‘el p.rayed'-to withdraw the second ground to the additional grounds of

aplpea%., __

s
—
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In the matter at hand, Mr. Kambole éssse_rts_.- that when the charge was
read to e accused, he responded with a plea of "It is True The ie_é;si‘r'ffe'_d
counsel contends that such & responss s 5na—;ufi‘ficié;a‘iét’m'jcmﬂs._cs'%itute a Qil_ea
of guilty. He argues that the trial court was obligated to -s.eék_fqrthejr
clarification from the accused, emphasizing the need i’of a p‘#ecise
understanding of the accused's admission, Mr. Kambole underscored a chain
of legal authority requiring the trial court to extract more information and

determine the meaning behind the accused's assertion of truth.

Furthermore, Mr, Kambole posited that, according t0 established tegal
principles, & plea of guilty entails an acknowlzdgment by the a;;_cgsed of all
essential legal elements comprising the charged offense. He su:bn?;_ited,tha_t
for a plea to be equivocal, the accused must supplement the quilty plea with
a guaiifying statement that, If oue, could indicate nnocence. Me cites the
case of JOSERPHAT JAMES V R, Crimingl Appeal No.316 of 2010, delivered
in 2012, and reiterates the importance of seeking addi'tio_'nal éxp!af}atibns

bevond a simple acknowledagment of correctnass.

Building on s argument, Mr, Kambole refered to the case of SAE?ARE
DEEMAY'S ¥ R Criminal Appeal No.269 of 2011 (unreported), cautioning
against hasty judgments, especially in grave offenses 'w'i_'t_l_j_-_sgyé're-_pengltifes.
He advocates for @ more campraehensive inguiry by the_tﬁa’i :c_bijrt, _Sa;_g_ge's.‘c_in_g.
that a mers "itis rue” rasponsa is insufficient. 1‘3'rz|v\fing. on ALLY SANYIWA
VS REPUBLIC, Criminal Appeal No.527 of 2017 {umr_epqrted),_M’r_. Kémboie'
underscores the necessity of clarity in the accused's-admission, particularly

in cases involving sensitive charges.
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Additionaily, Mr. Kambola contended that the phrase Tt is True" alone
does not mest the requirements of section 228(2) of the Criminal
Frocedure Act [Cap.20 R.E. 20181 He asserts that a broader consensus
of legal authorities supports the view that a mere acknowledgment without
additional context does not constitute a vaid admission or an invitation for

a plea of guilty.

Ex‘.pa‘ndmg e_nlth'is argument, Mr. Kambole maintained that the plea is
equivocal due to the lack of essantial details in the charge. He raised
concarmns _a'b'ou_t the absence of specific information such as the date, month,
or yvear of the alleged offense, which he argues is essential for proper
adjudication, He underscores the importance of adherence to Article
13(6)(c) of the Censtitution of the United Republic of Tanzania,
asserting that a well-functioning judiciary should not convict based on
incomp!.ete ar vague charges.

Moreover, Mr. Kamhcle contends that the facts presented to the
accused lack key elements of the offanse and fail to support the charge

adequately. He points to omissions such as the absence of detalls regarding

the time, mannet, and the individual against whom the offense was allegedly
* committed. e contends that these deficiencies render the plea equivocal,

opening the possibility of misintarpratation,

Furthermore, Mr, Kambaoie argues that the accused’'s admission o &
different oﬁ‘en% than that stated in the charge adds another laver of
amblqua"w,- He .asserts that even if there is an admission, the facts do not

disclose all elements of the offense, leading to furthar confusion,
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Addressing procedural concerms, Mr. Kambolé-_ _asséﬁrted _-fth'a't“f_-_t"ﬁé-
accused should have besr gven an opportunity to admit or dispute the facts
before the tendering of exhibits. He insisted that this omission renders
the piea equivocal, as the accused may have admi-tt_ed the c’harge without

a clear undarstanding of the case against him.

in conclusion, Mr. Hambale urged the court to dismiss the case
against the appellant, emphasizing the need for a fair trial and compliance

with procedural reguirements.

yresponse, My, Hurehano initiated his submission by addreésing
the issue of eguivocality, He arquad that, according to the typed proceedings
of the trial court on page 1, the court property raad and ekpiained' the ch'arge
to the appellant, who then pleaded guilty u *1equzvoca£iy by saymg "NI
KWELLY o signify the bruthfulness of the allegations.

Mr, Hurubano relied on the case of PASKALI KAMALA VS
REPUBLIC, Criminal Appeal No.457 of 2018 CAT-Arusha, which emphasized
that an unequivocal plaz of guilty must meet the requirements of section

228(1) and (2).

Mr. Hurubano maintained that, in compliance with the aforementioned
case and sections of the Criminal Procedure Act, the trial court sufficiently
stated the substance of the charge to the appedlant, who clearly--unders'to.od'.
and admitted the truth of the charges. Hz argued t_h‘-é_t the pfea' _-'.Was
unambiguous, as the phrase "NI KWELY" has no synonyms that could
introduce ambiguity. o | |
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Addressing the need Tor further clarificetion by the riah court, Mr.
Hurubano contended that such a requirement was jIrelevant in this case. He
asserted that the trial court had fulfilled its duty by fully explaining the charge

to the appellant, and the appellant's quilty plaa was voluntary and informed

Mr. Hurubano disputed the relevance of the casa of BEHWA
MISINZO VS REPUBLIC, asserting that it was distinguishable from the
present Case, Me argued that, unlike the cited case, the charge in this
instance was adequare;y explained to the accusad,

Regarding the absence of & specific date in the charge, #r. Hurubano
argued that such details were not essential for the prosecution in this case.
He contended that, based on the c:‘rcums;f:ar;c,:e?s; the Republic could establish
the time of the offerse during the trial. He also emphasized that madical

evidence, showing penetration, was sufficlent to prove the offense

Re;spond;ng to the appellent’s acceptance of Police Form No.3 (PF3),
Mr. Hurubane argued thatr the appeliant's admission was consistent with
the charge of unnatural offense under section 18401} of the
Penal Code. He __highli'gh'tec that the charge adequately disciosed the
elements of the offense, and any discrepancy was relatad to the appellant’'s

maodus operandi, not the essential elements,

Mr. Hurubano challenged the appe ailant's argument that the charge
lacked a specific place, contending that the mention of Newala District
Wﬂ%‘t?sin Mﬁ:wmm %&égi_mn was sufficiently descriptive. He assertad that the
charge was d@ r about where tha offense occurrad.
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Addressing the appellant's daim that the facts g not disc:%osefthe
victim, place, and key elément of permission, Mi, Hurubano argued :_th;a_'t_%:hef
facts were presented clearly and aligned with the elements of the offeh’se of
urnatural acts, He maintainad that the appeliant was charged under ssec_:?ti_ti_n.
154{1} of the Penal Code, and reading the entira provision was ne{:_eséary-to
understand the offense.

Mr. Hurubano further contended that the appellant's guilty plea was
not 2 result of misapprehension, as the appellant expressed understandmg_
during the proceedings. He referred to the appellant’s mitlgation as an

indication of his awareness of the charges.

i conclusfon, Mr. Hurubano assarted that the appellant's plea was
unequivacal He arqued that the charge was adequately explained, and the
appellant fully understood the nature of the offe ense. He umed the court to
dismiss the appeal for lack of marit. Alternatively, zf the court found the plea
eouiveral, e Hurubeno sugcested guashing the conviction and
sentence, advocating for a retial. To support his. argument, Mr.
Hurubano cted several authorities including . JULIUS CH&RLES @
SHARABARO AND TWO OTHERS VS RED &;I%L,gt’: Criminal f\pp@al No. 167
of 2017 CAT at D’chama and {*%!Gihﬁ:ft MADIHA WS REPUBLIC, Criminal
Appeal No. 151 of 2005 {unraported).

In a brief réjo‘incl_fai‘, Mr. Kambole reiterated the points raised in the
inftial submission, particularly emphasizing the 'mahr:-*:er in which the trial
court recorded the plea. Additionally, the lsarned crj_unf-'sei addressed'. the

absence of crucial details such as the victim's name, time, date, month, year,
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énd the place of the offense. Mr. Kambole arqued that this oriminal case,
with 8 minimum sentence of thirty vears, necessitates clear
identification of the witness, particularly In sexual offenses where the witness
is ‘pivotél and cannot be unknown to the cowrt, He asserted that the charge
is defed:’éve' and the plea impropar due to the lack of information about the
vicim. Mr. Kambole contended that if the omission is for the protection of

the victim, such an order must be evident from the proceedings.

Regarding the absence of speditic elaments in the facts disciosed, Mr.
Kambole disputed the respondent's claim that section 154 of the Penal
Code creates a single offanse. He argued thet section 1541) actually
establishes three distinct offanses cutlined in paragraphs {2), (o), and ().
According to Mr. Kambole, the appeliant was charged under section
'154('_1)((:')’_, and the facts pregentea should have proven the elements of
permitting a male person to have carhal «mryw{mciq against the order of

nature. Howaver, he asserted that the lacts read 1o the appetiant did not
eNComMpass these essential elements.

in co'nci.tzsi'ori; Mr. Karnbole addressed what he termed a new point
raised by the learned State Attormey in his reply, focusing on the issue of
mitigation. He cortended that during mitigation, the appellant, heing left
with limited options, opted for an admission of guilt, which should not be
construed as a genui h.e conviction, Therefore, the learned counse! requested

the cowt ta release the .apm%!gfirzt.

After a carafu ceonsideration of the grwgms: of appesl, counsels’

5ubm_i‘ssionst and the lower cc;u;'-?: record, 1 find it necessary to address key
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issues raised. The offense facing the appellant falis um:zer section 154(1) (c) |
of tha Penat Code Cap. 16 RLE, 2022, categorized as umaiura! &Ffens&s

This designation is contextual, depending on the cdrcumstances of-the_
offense as outlined in section 154(1) (a), {b), and (<) oi’ Lhe Pet 1ai Code In
this case, the appellant was chargad with perm:tbng male persons to have

carnal knowledge of him against his arder of nature,

The general rule, as per saction 360(1) of the Criminal Procedure
Act {supra), is to the effect that no appeal is allowed for an acc-_u_-se'd who
has pleaded quilty and been convicted, except for issues related to the
legaiity of the sentence. However, excaptions exist, and the Court of Appeal
has articulated conditions for an appeal, as seen in t_h‘e-_'case of L%L%RENE;E"
MPINGA v. R. [1983] T.LR 166, See also KARLOS PUNDA v.

REPUBLIL, Criminal Appeal No. 153 of 2605 (unreported)

The plea entered by the appellant should mesat specific criteria,
including proper charge framing, the accusedg understanding, explicit
explanation of the charge, and disclosure of all eiemem'tsé of t'iﬁe--mffanée. The
court st ensure that the olea s urequivocal, with the accused ﬂ;‘i_iy

comprehending the charges.

Upon my examining of the appeliant's plea, it Dec,ame apparent that -
the trial court failed to adhere to section 228(2) of the C?ﬁ\ The plea was
recorded In English (Mt is true”) instead of Kiswahili ('Ni mwe%n"‘ potentially
causing a misrepresentation of the appellant's statement. The admission of

facts also lacks crucial details, such as the names of the mdzv iduals mvo%ved ;
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