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IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(MOROGORO SUB-REGISTRY)
AT MOROGORO
LAND APPEALANO. 105 OF 2022

(Arising from Land Application No. 47 of 2019 before the District Land and Housing
Tribunal for Morogoro, at Morogoro)

jUMA RAJABU MAJALIWA (Administrator of the estate of the late HALIMA
IS5SA MIGALA) ..covvveieanvosirerssmnmnmarasssussssmnsnsssssasnsnsansnsnssnansenssnnns APPELLANT

REHEMA JUMA MIKONZI ......cooorirmvemmmmmmncmnnanssssisnnismss s RESPONDENT

JUDGEMENT

31% October, 2023

" CHABA. 1.

Before the District Land and Housing Tribunal for Morogoro, at Morogoro
(the DLHT/trial Tribunal), the respondent herein, REHEMA JUMA MIKONZE
successfully sued the appellant, JUMA RAJABU MAJALIWA (Administrator of the
estate of the late HALIMA ISSA MIGALA) via Land Application No. 47 of 2019
ft)r'trespassing over un-surveyed land farm measuring 3.5 acres located at

Ng'alala arez in Malali Village within Mvomero District in Morogoro Region.

At this juncture, it is important to note that, during the hearing of the

case hefore the trial tribunal, the original respondent, HALIMA ISSA MIGALA

passed away. Later on, the appellant herein JUMA RAJABU MAJALIWA applied

for and was granted the letters of administration upen being: appointed by
Mikongeni Pririary Court, in the District Court of Mvomero within® Morogoro
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Reglon as an admlnlstrator of the estate of the Late HALIMA ISSA MIGALA to

dlscharge hls IegaI obllgatlons mcIudmg handlmg the conduct of thls matter.

Discontented by the decision of the trial DLHT, the appellant appealed to
this Court. At the hearing of this appeal, the appellant was represented by Mr.
Hassani Nchimbi, learned advocate while the respondent enjoyed the legal

services from Mr. Ignas Punge, learned advocate.

For the better appreciation of the matter before this Court and for the
sake of narrowing and making the issues involved clear, I find it apt to first give

a brief factual background of the matter as hereunder.

" The respondent, REHEMA JUMA MIKONZE who was the applicant at the
trial 'tribunat, instituted a Land Case No. 47 of 2019 before the District Land and
Hotlsing Tribunal for Morogoro, at Mc_)rogoro against HALIMA ISSA MIGALA
(who later passed away before giving her evidence on defence) for trespassing
over her suit land measuring 3.5 acres located at Ng'alala, Mlali Village within

Mvomero District.

She told the trial tribunal that, she is the lawful owner of the disputed
parcel of land as she inherited from her late grandmother one, Mwantumu
Ramadhani Mnyune in the year 2008. To prove her statement, she tendered at
trial, documentary evidence marked as Exhibit P1 and averred that, she was
given the said disputed shamba/farm on 10% April, 2008. To support and back
up her statement, respondent called the following witnesses; PW2, Mr. Abdul

Azizi Mohamed and PW3, Mr. Abdallah Juma Mikonzi. At the end of the day, her
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story was believed by the trial tribunal, hence concluded that the said
shamba/farm was the property of the late Mwantumu Ramadhani who owned

it for almost 57 years without interference.

On the other hand, the appellant’s version as garnered from his defence
testirﬁony shows that, the alleged shamba/farm belongs to the clan of Kitegeta
and it has been joihtly owned by the whole family of the deceésed one
Mwanamng'ewele. It is on record that, the appellant applied fdr and was
grantéd the letters of administration to stand as an administrator of the alleged
clan’s farm since on 10" November, 2013. However, at the hearing of the
ma_t-t,_efr_ befg)_re the trial tribunal, the appellant changed his story. His testimony
unveils that, the ,alleged_ shamba/farm did belong to him and that he has been
cultivati'n_g it for about 10 years.until the respondent herein s_ued him at the
DLHT. He testified further.that, he inherited the said shamba/farm frqm his
parents, and later it was cultivéted by Mohamed Dizamire, follbwed by Hamza
Rajabu Majaliwa and finally Halima Issa Migala, the deceased. His testimony
got support from DW2, one Rajabu Ally; DW3, Ernest Anoc and DW4,.one Hasani

Ally..

-~ With the above “historical background, the trial tribunal believed _that
respondent’s story cast nothing b'uf the truth and finally declared Her as a lawful
owner of the disputed land. The trial tribunal further granted costs to the
respondent and the appellant was -issued- with perpetual injunction from

entering the respondent’s shamba/farm. However, as alluded above, the
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appellant was dissatisfied with the findings and decision of the trial tribunal,
hence preferred the present appeal. To challenge that decision, the appellant

has filed the following four grounds of appeal as hereunder: -

1. That, the trial Chairperson erred in law and fact for failure to include
the testimony of DW4 without any justifiable reason, hence failed to
deliver reasonable judgment.

2. That, the trial Chairperson erred in law and fact for changing

aesessors during the trial without assigning good reason for so doing.

3. That, the trial Chairperson erred in law and facts for entertaining an

issue which was not raised duting the trial, hence the right to be
heard Iagainst appellant was denied. |

4. That, thev trial Chaireerson erred in law and facts for failure to

including assessors’ opinion in the proceedings.

With the above grounds of appeal, the appellant invited this Court te
allow the'appeal, quash the ptoceedings of the trial tribunal and set aside the
impugned 4jud.g'r'nent a-nd' decree issued by the trial tribunal. He further craved
to be declared as a lawful owher of the disputed suit land and the reepondent

be condemned to pay costs on appeal and before the trial tribunal.

On her part, the respondent through her reply to the petition of appeal
vehemently disputed all grounds of 4appeal fronted by the appellant. She
supported the trial tribunal’s decision and prayed the Court to dismiss the

appeal with costs, and uphold the decision of the trial tribunal. Moreover, she
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prayed that, both costs for this appeal and the trial tribunal be paid by the
appellant. In addition, both parties through their pleadings, 'requested this Court

to issue any other orders where the interest of justice so demands.

When the matter was cailéd on for necessary orders on 8% November,
2022, both parties appeared in persons and their respective advocates. Mr.
Hassani Nchimbi, learned advocate from PANACEA ‘ATTORNEYS entered
appearance f6i the appelaiit anid Mr. Ignas Seti Purige; tearried counsel from
PIC PREMIER ATTORNEY: appeared for the responderit. ‘With the parties’
consensus, it was agreed that this appeal. be argued and disposed.of by way -of
written- submissions, .In this, regard, the appellant was. supposed to-file his
wpittqn.;subnﬂ_is,sion in_chief on or before 23™ November, ._2022_,_;re,s_pq_nvdent. had
to file reply to. written-submission in chief on 6! December, 2022 and rejoinder
(if-any) had to be filed:by the appellant .on or.before 13" December; 2022.
"I On'scrutiny of-the parties” pieadings, T noticed that both parties filed their
r_es'becti,\-/é‘ $ubmissions in chief _and reply thereto as ordered by the Court, serve
for thé appellant's réjéindérv"\'}-/hich.?ééc“c;rdihgfttj the record it was filed o 17t
Februaty; 2023 beyond the scheduled order, that is 13" Decernber; 2023. The
appellant’s submiissions Wefé' drawn and filed by Ms. Kanisia Theoford Komba,
also learned advocate fpf and on behalf of PANACEA'A]TEQRNI;YS,f_,‘-,- : _. ; :

o Before commericing to argue and.-s"ubm'it in support of the appeal, Ms.
Kanisia Komba- prayedthe Cour't to-adopt the petition of appeal and form part

of ‘the- appellant’s - submission “and -averred further ‘that, diiring submission,




grounds 2and 4 'vx}i.IIh .t;éfa.rgltjead j(‘)if\tly,' éﬁd _gf;aﬁnds 1. and3w1|l be argued
separate|y Setn e lr L et e et
Submitting in support of the first ground, Ms. Kanisia Komba faulted the
~ finding and decision of the trial tribunal by stating that it erred in law and fact
for failure to include the tesfimo‘ny of DW4 without any justifiable reason, hence
failed. to deliver a reasonable judgment. She highlighted that, the Chairperson
failéd to record the testirﬁony of DW4, one Hassan Ally in the judgment because
in the proceedings the witness was recqrded as DW4, however no evaluation
of DW4’-s testimony Was reflected in the judgment and there is no any reason

justifying the abandonment-of such evidence.

On the second and fourth, Ms. Komba coritended that, according to the
proceedings of the trial tribunal, the same shows that the assessors were
chariged during trial without assigning any good cause for so doing, hence
contravened the governing law. She accentuated that, on 5% April, 2019 and
7th May, 2019 the case was presided over by Hon. O. Y. Mbega, Chairperson
with a set of two assessors namely, Mr. Mpite and Ms. Mngazija. On.22" March,
2021 assessors were Mkama and Nsana and on the 21 July, 2021 accessors
were Nsana and Mngazija. Accordi;hg to the éounsel for the appellant, it appears
that the assessors who sat with the Chairperson kept on changing- and no

reasons were assigned by the trial Chairperson.

" '0n failure to include the accessors’ opinion in the proceedings of the trial

tribunal,* Ms. Komba submitted that looking at the 'proceedin'gs of the trial
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tribunal lt is eV|dent that the ]udgment contalned the oplnlon -of the
Charrperson hrmself and the assessors’ oplnlon Was. abandoned <W|thout
assigning any reason(s). To buttress her argument, Ms. Komba referred this
Court to the provision of the law under section 23 (1), (2) and (3) of the Land
Disputes Courts Act, [CAP. 216 R.E, 2019] and submitted 'that, the failure by
the _-tria_'lv' Chairperson to comply with .the above provision of. th_e law, renders the
proceedmgs and. Judgment a. nullity.. To..cement her .argument, the Iearned
’counsel C|ted the decrsron of .the. Court of Appeal. of Tanzania .in Erica
Chrisotom Vs. Chrisotom Fabian and Justinian John, Civil Appeal No. 137
of 2020, (CAT) sitting at Bukoba (unreported) and the case of Ameir Mbaraka
and Azania Bank _qup,,ﬁ,td Vs. Edgar Kahwili, »Civ-ilt Appeal No. 154 of 2015
(CAT).sitting at.Iringa (unreported). ‘She, averred that, in At_he; afore-mentioned
two, cases, the .CAT nullified the judgments -of the trial tribunal for fa.ilur_.e,,t'o

comply with section 23,of the Land Disputes Courts Act, [CAP. 216 R.E, 2019].

 As regards -to the -third ground-, Ms. Komba aseerted"'t'hé‘t,?'the'*t‘rial
Chairperson’ erréd i ‘law- and- facts” for “éntertaining he’W»-‘ issue of adverse
possession raised during the trial without affording the appellant the rights to
be heard. She argued that, the effect of not affording the parties with the rights
{6 bé heard rendéred the whole procéedings; judgment and- orders emanating
therefrom a nullity. To fortify. her contention, she cited the case of Ramadhani
Ngeonyani Vs, Eustaki Ngonyani, Misc. .L,and_;.App;eel No..15 of 2018, (HCT)

~-Land. Division, at Dar Es.Salaam-(unreported), She underiined- that,. even
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though the Hon. trial.Chairperson was entitled to raise.the point of law suo
motu, yet had to summon both parties to address the tribunal on such point

before deIiVery of judgment.,

In view of the above submission, Ms. Komba prayed the Court to uphold
the third ground and further craved the Court to allow the appellant’s appeal

with costs.

Respondiné fo ’éﬁe appellant’s -submissibn, Mr; Pungé, learned a.dv0cate
for t4he késppndent vi\/‘idly”submitted shortly on each ground as follows. He
began his submission by praying the Court to adopt his reply to petition of
appeal and form part of the respondent’s submission.  He proceeded to argue
'o'nf'g’rou'hd one that, the trial tribunal considered and evaluated the evidence
“tendered by all witnesses, including the evidence of DW4, Mr. Hassani Ally. He
went on h.ilghligh_ting that, this being the first Appellate Court is entitled to re-
evaluate the entire evidences on record and come up with its own decision as
it was stated in.the case of Selle and Anocther Vs. Associated Motor Boat

Company Ltd and Another, [1968] 1. EA. 123.

As to the 2" and 4" grounds, Mr. Punge accentuated that, the: trial
tribunal was lawfully coristituted for purposes of determining the matter béfore
it. He averred that, the assertion by the appellant’s counsel that the assessors
were changed during “trial ‘and failure to include assessors’ opinions are
Uh‘substahtiéfed‘és' this' requires keen scrutiny in respect of participation and

involvement of assessors-at the trial before the trial tribunal. He: further
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conceded the fact that the counsel for the appellant correctly cnted the
provuon of section 23 of the Land Disputes Courts Act [CAP 216 R. E. 7019]
and stressed that, that is the requirement of the law regarding composition of

the trial DLHT when determining the disputes brought before it.

He argued that, section 23 of the Land Disputes Courts Act (supra) is by
Regulation 19 (1) and (2) 'of the Land Disputés Courts ("l he Dis ti ict Land and
_Hous',ir'-ig‘ Tr| Ei’iii'ﬁa'l)”"” R:é"gj”u’lations ;’fiGovern'i'nent" Notice"No'#*174 of _' 2003 which
provides that:

(1 )‘ Thetr/buna/ may, afte/ rece/i//ng ewdence ana’ submissions under

v sReguiation 14, pronounce j‘iudgment on the spot or revérse'the judgment

, te be pmﬂazznceé/ later; i
e (?) Notwithstanding sub-regulation.(1) the chairman.shal, before making
. his judgment, requ//e every assessors present at the conclusion of the

hea//ng to g/i/e his op/n/on in Wr/t/ng and the assessor ma y g/i/e 0,0//7/0/7

//7 5Wc7/7/// |

Mr. Pungé underliried *th'é'-t,*'one; pertinent point of law to be noted at this
j'unctur;éj'*i s about the differe nce between | composition ahd diioruni.. Section 23
(1) and rz) of the ‘Land 'niébu"‘te's“coukts""Ac't‘ (stipra), "i"uSt"p'r"o\}id'es"f'fzo‘r the
general compOSItion of the trial trlbunal On tne other hand section 23 3)
provides for the quorum He submitted that, the clear meaning of this provision
is that,.the :.:Gha.irner.spn..'is_.;t;o_.; be ,présent;thmughou-t, the trial,. In; the. course of

the,trial, . the. frial - tribunal ~can -continue and: conclude., the.. proceedings
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notwrthstandmg the absence of the or|g|nal assessors Where an assessor(s)
|s/are present at the commencement of any proceedlngs and rs/are
subsequently, fo'r any reason, unable to continue to attend, the trial Chairman

is allowed to continue hearing and determine the case on metits to its finality.

From the above submission, Mr. Punge asserted that, in the matter under
consideration, 'lonly one assessor (Jane Mngazija) gave her opinion as tvhe lother
'asses.sor’s ~contract (Nsana) expired  before the conclu'sion of the trial.- He
however argued that, Jane ‘Mngazija was present from the commencement of
the hearing to the end. In his opinion, this course is proper as per section 23

(3) of the Land Disputes Courts Act-(supra) which provides that:.

© - "Wotwithstanding the provisions of subsection (2), if i
the course of any -proceedings before the Tribunal,
e/'tﬁe)“ or both members of the Tribunal who were’
present at the commencement of proceedings is or are

- gbsent the Chairman and the remaining member, if
any, ..may -continue lanp’ conclude._ the proceedings

notwithstanding such absence. -

In respect of the 4“‘ ground Mr. Punge submltted that the Chairperson
did not raise new lssue as alleged by the appellant He stated that two issues
were framed by the Trlbunal namely, one; Who |s the rlghtful owner of the

disputed land and Two To what rellefs are the part|es entitled to. According
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te“h_iﬁﬁ-,' both’issties were determined by the fri_al Chairperson. He _stated"th’a_f,
adverse possession was not a _com_b_léte new issue, bdt an integral part of the‘
first issue which centers on ownership. To reinforce and strengthen his
argument, Mr.. Punge cited the case of Jasson Samson Rweikiza Vs.
Movatus Rwechungura WNkwama, Civil Appeal No. 305 of 2020

(unreported), where. the, CAT at pages.8 & 9 observed ._,t,hat'-;,,; I

W e aifve to t/7e time-bound principle oF: p/r’ad igs that
-each issue fremed should.be definitely to résolved and that P
ajudge is obfiged to decide on each and every.isstie framed: i .
a0 resolve, z‘he dispute pieennre HOWEVEL, We wish to sz‘ate. cq
. .t/zat,; [‘/ze aboye./)r/_[zdp/e s /,70[,‘ a /‘u_/e of zf/7e t[fz_qm/.? which
apply generally z‘a eve/j/ S/tuaz‘/on rega/ d/ess of f/;e
| d/LeU/}?stances obz‘a/n/ng _/'n’our con5/dered f/m p05/1‘/0n

We are of the V/ew that t/;e abo ve pr/nC/p/e app// es W/76’/‘c

,4.,

/f:sues framed are /ndependent from eac/7 oz‘her and not
W/7ere /ssue are /nterde,oendent ///(e in z‘he /nstant appea/
./V/?E‘fé’ he /‘ESL of tne ISSUé’S Were dependent upon zhe

7”7

deferm/ndt/on of t/;e frst /5 sue in z‘/ie aﬁ’rmat/ve....‘... L
Finally,"thé- counsel for the respondenl qubmrtted that based on the

authon ities utod hefein above his arguments, reasons and cumuiative effect of

all the above, prayed the C o:'rt to dismlss the appeal in ltS en’nrefy with costs

R e A

on the qround the same is tcrtally wzthout merlts
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By way of re]omder Ms. Komba relterated what she submltted in chief.
However as alluded to above, this part of subm|SSlon I accorded no weight for
a reason that itv was lodged in th"i;s"'-"_C'oUrt‘:Beyond_the time scheduled by the
- Court and With‘out obtaining the requisite permission for extension of tirne to
Iﬁlethe same.

" Havingr"“euhﬁmarize'dr “the parties’ submissions- and - dispassionately
cons‘lder"ed;the:;ri\ral-argj:ﬁ'mehts:fmm-both‘ sides, I find that the issue calling for
conSide‘ration, determination and decision thereon is, w’h’ether this appeal has
merits or Gtherwise. But: before T .dwell' on the grounds of appeals and
stibmissions advanced by the parties‘for and against the instant appeal, T am
mindful that this being a first »appel.late Court, I am duty bound to _;re-evaluate
the entire e_vi_dénces,,onﬂ record and come. up with my own decis.iOh.“__;S:ee,, the
c\as_ei,of-,s_iza Patrice Vs, Republic, Criminal Apoeal No.,1‘:92 of 2010, CAT sitting

at Mwanza where the Court held:

e understand that it is settled faw thata frstappealisin
U the form of a rehear/ng AS such, the first appellate court
© pas a duty to ré-évaluate the entire evidence in an objective = -
“ies mahinerand ardve:atits own finding-off act: if necessa,jj,ﬁ,{. L
- Similar principle was uttered by this Court in the case of Fred Samwel

@ Kmdumba \ls Republlc Crlmlnal Appeal No 68 of 20?1 HCT at

: Sumbawanga where the Court held among other thmgs that
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"This Couft being the first appe//ate court, I am in the
pbs/t)’on of re-e Va/uat/ng the evidence of the trial court and

make my own determination of the same”.

Secondly; it is settled law that, Court records are a serious document and
it is presumed that Court records accurately repfesent’s the truth of what
actually happened or transplred at tnal Hence it should not be lightly
lmpeaLhed See the case of Haifan Sudi Vs Abieza Chaa.huiu [1998] T.L.R

527, wherem the C ourt of Appeal of Tan7an|a held -

“ "We enl/re/y agree A//z‘h our /eamed brrz‘her MNZA |//45 J, “

o ;ana’ L‘/;e aut/mr/z‘/es he re//ed o Wh/ch are /oud and c/ear:'?‘ B

" :""""that A Court Fec om' is d Serious doctiment: ft 5/70u/d pot T
//gﬁ"/y /mpeachea’..., Thure s /W‘ays‘tﬁe ~;"7ré$0ﬂ7",cjti0f75:f""-“ e

H gl g, caurl Fecord accuratel v tepresents what happened.”

H.aving";reViSited-_fthel- 'p'nnc’iple's*df '-l-awx-'whi'cih 1 b‘él'i’éi/e" vl/i!‘l»"f.guide me to
iand sarely £6 final verdict of this case T will ¢comimente S my Jetermmatlon of
this appeal ot the ﬁ"r"sft“dfbu}nd’fdf appea! 'Tﬁe"éo*tjnfse‘i’fof the aﬂp‘pei’!ant, claimed
that the tnal Chalrperson errecl in law and fact for failure to include the
testumony of DW4 vnthout an,f Justmable reason. hence rai!ed to deliver
reasonable jgdgmen;. :She sp;-bnqi@ted that, the trial Chairperson.did-not, properly

evaluate.in his;judgment the evidence. adduced. by. DW4,. one Hassan Ally. She

lamented. further. that;. the consequences. of such.omission render.the: whole
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it iy Bh s W e coune o the eibondert ity
opposed this allegation and averred that the evidence adduced by DW4
(Hassani Ally) in particular, was properly considered analyzed and evaluated

the trial Chairperson.

On my part, to rebolve this first ground, I take trouble to rewsnt the
proceedlngs of the trial tribunai (hand wrltten proceedmgs) and also managed
to go through the impugnéd judgment of the trial tribtinal dated on 18 July,
2022. H‘a\iing.p‘e'rused'the'entire pleadings of the trial fribunal and'hand written
procéedings; I'found that on 12t April, 2022, DW4 testified as Hassani Ally.
However, the j.ud:gm_e.nt of the trial tribunal which had 9 pa,ges.haldlh'o_.evide-nce_s
adduced by DW4. Despite the truth that the evidence of DW4 was ot
highlighted and ,Eeva.lu,at_edai»n' the .impugned judgment,.the appellant-did not
pe[:suad,e__this Court-how such. piece- of e\/idence was so important-to. his.client
case..Even -the .counsel for ,tl1e-appeilalwt did not tell the. Court how the s‘a@d
omission to. evaluate .the evidence of DW4 in Athe__,jpdgr‘hent did -occasion a
miscarriage, of justice. to her client, the appellant. In-additicn, the counsel for
'thf_e, appeliant did_not explain as to what exactly DW4 testified before the trial
Court, For .ease. of reference and better understanding, .1 .find it apt to-quote
what DW#4 testified before the trial tribupal. . .. .

S 210412022
o DY Jinac

o Hassani Allyy o =
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Umr/ 40

VD/n/ [5/‘3/77”

Amethibitisha kutoa ushahidi wa kwell.

"itlina Vypjua, shamba bishaniwa pamaja na mengine ni ya ukoo wa
i(ifegeta; Mtawala wa kwanza alikuwa mzee Mnigoo alitawala miaka
mmgi, baadde afifuata Mohamed Dizamile, baby yangu, alifawaia,
baadae akafa, akaja Hamza Rajabu Majaliwa;, allta wala baadae akafa,
baada ya klfo dl('a’j&” Hailma Issa Migolo Iratawaia baaa’ae akafa,

lukammagua Juma Ra]abu Majallwa, ndlye tuna ye mpalra sasa hivi.

RIS

me pla i mwana ulma “ [ Bo/a’ is m/ne ]

b T et D gt S ey e L
The above'piece of évidence did contradict with the dppellant’s testimony

(DW1, Juma RaJab Majallwa) as transplres m the record of the tr|al trrbunal who

on 14‘”‘ March 2022 testiﬂed that he Was (ls) Lhe Iawf uI owner of the dlsputed

farm. To cut the story short the e\,'ldence of the appellant as earnered from

o ,,(.. ,._‘,‘,"_ * -l“ .

the record of the trlal Court .,hows that

Sy 93/2022 e e S
\ JinasJuma ’.Rajab;:/_‘féjé/./:'waf-f:<’ =
Umf‘/70 b , i

Ameth/b/tlshd kufoa ushabidi Wa lrwe//

= FA"}I." I
FAP UL

“desema fii!/l, tife i ehambd Iaﬁgu. Nallma lﬂia 5Iku toka kaine

tumeehafaea. Kaa.liﬁd 5hamba nii'mrda e wazazi wangii, z/yajomlm Z317 ju,
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Mohamed Dlzamile, akaja Hamza Ra]abu Majaliwa halafu Hallma Issa_

o e tgn S Ty e & U Al PRI
L ;“'-’h.w (£ ;l R ‘ " " ’“'rri/.."rﬁ A S & .‘! -:"'.j‘l,;

M;gala, nlkaja mlml. Hallma ni mpwa wangu marﬁa yake allfarlkl.' Enet; lma
uvkubwa wa ekari mbili kasoro. /(wenye. Shamba l(una-_ migomba mashimo
mawill}»mti wa miomba, miembe mitatu. Mipaka eneo lile hupakana na
Kasimu "'Dagela‘ Shabani, jz}u yuko Ika na -Oma!y Ndevu, Barabara ya
.Mongwe I-Illo ﬂdllo shamba Ietu Ia ul(aa wa !(itegeta. Mpaka sasa tunalima

hlla shamba, na tunaendelea I{ullllma. l(lukao ndlya hlvya hal{una wa

I{usema shamba Ia I(wake, yeyate anayelru_]a Iazima anlone m/m/ Aklllma

aklpafa mazao ananlletea. Nlmemallza ..... “ [Emphas'/s added]

respectlvely|t|sobv10dstl‘at the’ evndence of DW4, Hasanl Al whiéh ‘the
cou*lsel for the appellant alleged to have been Ieft Wlthout bemg assessed by
the trlal Chalrperson in the lmpugned Judgment does not sup\port the test|mony
adduced by DW1 juma RaJab MaJallwa appellant hereln In the circumstance,
I find that the omission ta:e,valuafteﬂ. the evidence .of DW4(Hassani' Ally) S?V?-S
no;pugpos_egs,in-asf much as the_,.appe_lla.i'jt’s case is concerned. Hence, this.ground
oi,ap'_p_eal must fail.. ..+ |

.' "Co'r_hing’ to the 2™and 4" grOdndsof appeal,' Ms.'fl_(omba sth'n‘gIV'-a'ttacl{ed
the trial Chairperson that *h;e “e'rr'edfi'h. law and fact for changing assessors diiring
the 't'ria.l*"without'assigninig' good reason and for failure t6 include the opinions
of the @ssessors in the proceedlngs ‘On '-th%e‘s:e: two points; -"th'é"fc’ou‘nselvstreSSed

tha:tfi?fa’lli!ré"*bif the trial Chalrperson to comply with the legal requirement and
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the- authorities..she. cited- in a bid to support his argument, rendered the

proceedings and judgment a nullity: On his part, Mr. Punge resisted the -

contention advanced_y by the counsel for the appellant by ‘a‘ccentuating that, no
changes of accessors we're‘mad'e for the purposes of determining the case and
dispensing justice. He said, the dates tomplained of by the “appellant’s
advocates were 5-?-*?,Apr.i!.,.;;2019;,a,nsi...?**"aMay,;; 2019 where the. ,casé was presided
over.byiHon. Q.. Y..Mbega, Chairperson .W.ho sat with two,assgssors namely, Mr.
Mpite.and-Ms; . Mngazija. However, on 22 March, 2021 and 21 July, 2021 the

Chairperson.presided over:the case with different accessors namely, Mr. Mkama

and.Nsana, and:Nsana-and Ms.:Mngazija, respectively. ;.. . ,oosrec

=T have re-Visited thé ifr";ar-‘tribijnai ‘Proceedirigs particulanty onthe’dates
compliiried’ by thie dppellant and révealed that, on those days the matter. was
callled g for méntion: My findings. on this facet discoveréd that the counsel for
the’ appeilant failed to stibstantiate aihd convirice the Codrt how his cliént was
';ﬁrejﬁd-i.tzféd by-having differenit 5Ctésiis§rs when the 'matter was scheduled for
mention., In. this regard, Tnave f@i#ﬁﬁ‘z’_ﬁﬂg injustice. occasioned. to the appeliant

when the. trial- tribunal sat. with.different accessors.an. 227% March, 2021 (Mr.

Mkama,and:-Nsana).and on 21%3uly, 2021 (Nsana and.Ms. Mngazija), while: the

matter was.schediled only formention. . ie v S b n e
v appellant” also’idomplainéd: that  the “&ccessor’s “opinion’ was- not
recbided in the' proceédings of the'trial tribunal: Ms: Kothba was' of theview

e ] Loy S itey ::..’ PN E ;.QH - L . 3, L‘.,.‘ e R - ::":. T e 2 :- - .u e . .’;"“i‘;' ‘ ‘__{‘ :._‘l("_‘
that} ‘ such failure’ didoccasion miscarriage -of justice on the appellant's case.

ey I, Wty . ¢y T L S
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She‘ added that " thevs‘ald rrregularrtree were, contrary to the dlctates of the
prOV|S|on of sectlon 23 of the Land Dlsputes Courts Act [CAP 216 R E 2019].
She also cited the decisions of the CAI and thrs Court to fortrfy her argument
On this allegatlon Mr. Punge once again resisted the contention and argued
that, the trial tribunal accordmgly, recorded the oplnron of the accessor. As to
the questlon whether or: not the provrolon of sectlon 2$ the Land Dlsputes
Courts Act (supra) was.. tomplred wrth by. the trral tnbunal Mr Punge was

straight to argue that such _pr.ovrsr,on of the law was fully adhered to.. .

"i—la"vih_gic'on'sidered the above rival argument regardi-hg-the "2”dland=-_4th
grounds of appeal, and'ubé'r':i"'ai'thoroughlyfé)'(am’ihation and re-assessment of
the proceedings of the trial 'tribUnal;" I noticed that the opinion of thé assessor
v'va'si”’dea'rly recorded in the proceedings, included in the impugned judgment
andread it during delivery of the impugned jud‘gm_en’t. Thi'é‘?pieée' of evidence
is reflected in the proceedings of the trial tribunal that was recorded on the 25"

May,-2022. it.reads as foliows: .-+ ... -

BB 2GIF L
S AkIdl NAS T
- Mieta Maombi. -Yupo;.
SAER ‘.’_:Baraza' e ek :
Maoni ya Jane /VingaZ/]a /7/ kwamba mieta maomb/ ana uthibitisho wa kupewa
}a/‘c//w na mashah/d/ wapo /ak/n/ m]/bu maombl hana uthibitisho wa kupewa

hambd na  wazazi A/a/(e 7 [ Emﬁf/a 5/s ar/ded]
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From .;,th'e_;?!?q“’:e;-..exttact- of tn‘,e_triaitﬂr,‘ibnna!'s proceedings, no doubt that
the saitj assessor one Ms. Jane Mngezija lga.\re her opin'ion and the eame was
recorded in the proceedings. Why the sec'on'tl aseessor one Nsana did not give
her opinion, the answer is far-fetched. According to the record, the Hon. trial
Chairperson etated and assigned fhe reason througn the virnpu_gned judgment
at page 9.of the. typed J gdgement by stating _th.at,;I quoter - .. . |

O Mjumibe e Baraza Nsana ;.:nakétaba Waké ulfkwisha = -
-wakati shauri line ende/ea hivyo kifungu.cha 233} cha sura:”

i, YA 216:ya Sheria kilitumika: [The Land Disputes Courts AC. i . . %

_ ,.:,v.j}){ieanjn.g__._.th@t,_ﬂ:\gvn_,e__n _tin_:e;rnat‘te_r;_,proce_eded;fqr‘_,;hearing, the assessor‘s
tenure's contract explred Therefore the provrsron of sectlon 73 (3) of the Land
Disputes Cou ts Act [CAP 716 R E 2019] Was |nvol(ed For ease of reference

section 23 (1_)_!‘ (2). an\c!‘..(@).t theLand -'.D,'S.»P.Ptes,_(‘OUYFS,A@,;(S.,;U,P@) provides that:

- (1) The District Land .anc‘;{ -Housing 777bur73/ established
- updersection 22 shall-be ‘composed OF at least @ Chalrmarr: =~ = il :
.- and.noE-less than ;Mo.,assesso_rs.,
- (2) The District Land and' Housing Triburial shafl be dly'
constituted W/Jen held by. a Chairman. and’ tvo, assessars RS A
who siiall be. required to give, out their. apinjon befare 1e

Chairman reaches the judgment. . ..
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(3) vs:lVot‘u-/-i-tl.)sta»nding the ptovisiob.s of '..subseetion
(2) 'if in the 'oaurse .of ahy procéedings befal;e the
Tribubal, either ar_b'ot'h members of the Tribunal
wfio were present at the' commencement of
proceedings is or are absent, ithe Chairmasn and the
remammg member if any, may continue and
canclude the proceedlngs notw:thstandlng such
4aése:nce o | o
From the above sub sectlon (_,) of section 23 of the Land Dlsputes Courts Act,
it is apparent that the controlhng prov15|on of the law ‘|s clear that if in the
course of any proceedlnqs before the tr,bunal elther or both member(s) of
the trlbunal who were present at the commencement of proceedmgs
is or are absent, the Chalrman and the remaining member, if any, may
continue and -conclude .the proceedings . notWithstandi_ng such
absence. In my considered view, the trial.Chairperson was right.to continue
and- conclude the..,.pr;es_en;c,impug ned proceedings -and judgment in absence of

the said assessor one:Nsana..Again, this ground of appeal.is:devoid of merit..

S In réspéct of the 31 ground; the counsel for the' dppellant faulted the
Hon' trial Chairpersor-that he erfed in Taw and facts for:entertaifing*an isstie
oF adverse possession which:was not raised during the trial; hence the right to
be heard “against ‘a:b'pe'l'la'nt?'.’w_asﬁ'f'denied-. "She was Of the view ‘that, the

conseqiience of not affdrding the parties with an opportunity ‘to be heard
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renders the Whole proceedmgs ]udgment and orders sprang therefrom a
nullity. bhe referred this Court to The decisiont in the case of Ramadhani

Ngonyani Vs. Eustaki Ngonyani (supra) to reinforce her contention.

On reviewing the entire proceedings of the trial tribunal, I found that
there is no any order in the- cese file concerning the issue r}f adverse possession
and the counsel for ttie appellarit did ﬁhbtl'eiabér'etef how his clierit was affected,
and lefta (ot idbedesned by the Couft. -Tﬁ‘is"'g'rorlhdz;gliﬁéd--I"ci"efkéi‘:rn"’éfr’iit‘i’“‘ S

i

lwomwhal Ilavet_ndeavoured ‘Tto denaerate herem dbd\/e I tend to
agree ‘with the counsel for the ‘respondent that, the’ instant“appeal 'has no
misrits: “Consequiantly, "‘f’*’uﬁﬁdld-~"f:h'é’f dacision “of Distfict’ {and “and Housing
Triburial “for Mo rog org, at! M orogoro and’ proceed to "dié;'fr:r‘*éiés"‘t-h'e“féb'pééf Fin"its

o e

eniety i Gt 50 Grdered.
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Court:
.Judgement'de!ivered under my Hand and Seal of this Court in Chamber’s
this 31t day of October, 2023 in th'é"blr-e‘;séhce of the Appellant who appeared

in person, and unrepresented and in absence of the Respondent.
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Courd:

Rights of the parties to appeal tothe CAT fully explained.

L. B. 5 ihana
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