THE UNITED REPUBLIC OF m-wm.ﬁsm- '_
| JUDICIARY
IN THE HIGH COURT OF TANZANIA
{MTIWARA DISTRICT Rm_x_smm
AT MTWARA
CRIMINAL APPEAL NO.17 OF 2023

(Originating from the District Court of Lindi at Lindi in szmf??ai Case No.47

of,?a?])
YAHAYA RAJABU MABOGA ..cocorarmrscnisicnerrsrsnsisssanissnnsss APPELLANT-
v&asﬂﬁ_
THE REPUBLIC o uurveesinnranes resererarieresar e saennesinsane s RESPONDENT
JUDGEMENT

S8 & 29/9 2027

LALTAX }{'ﬂ., 3.

The appellant herein, YAHAYA RAJABU MAB@GA Was arraagned m the__:
District Court of Lindi at Lindi (heremafter refﬂrred as the trial court) and:
charged with the offence of rape contrary to < section 1"0(1), (2)(9) and’ 131 .
(1) of the Penal Code [Cap.16 RE. 2019] now the REVISED EDITION
2022,

It was allegedly by the prosecution that on 3"0*“'déy'0f j’uneZ'O'Z-i"at:-_
Nachunyu Village within the District and Region of Lil‘]di, the. appe!lant had _

carnal knowledge of one “BBB” or the victim a glrl of g years old.
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When the charge was read over and explained to the arcusa_d (naw
appeilant) he pfeaded not guiity. This necessitated the conducting of a full
trial, The _pro_secutlon _paladed three witnesses to p_rove the (_:ase. The
appellant also bi'o_ught' two_' witnesses. The trial court was convinced that
the ﬁa‘rosecu'tioh_ case had been proved beyond reasonable deubt. The
appellant _.was 'cqnikicted_. as charged and sentenced to 30 vyears

impri'sqhme'nt-aﬁd to pay'a:ﬁne of 1 million shillings.

Dissatisfied, the appellant hés appealed to this court on four (4)
g._rcjun_'ds__._ He later added three more grounds. I choose not to reproduce
'-th'e'm. ‘When thef_:a_pp'ea!' was called on for hearing, the -app_eliantf_app‘e__are_d'
in . person, "unfé;::'re_éénted. The respondent Republic, on the other hand,

appeared t'hrough' Ms. Atuganile Nsajigwa, learned State Attarney.

Ms Nsajlgwa addresqed the first ground of the 3ppelhnts complamt
whu:h focused on the defectweness of the charge. She acknowiedged that_
the penal COI’]VICUOH czted was incorrect, stating 131{1) msﬂ.ead of
131(35. Howe\,ﬁer,_ she argued that this omission is curable under section
388 of the: C_-_rihji_hal Procedure Act. Ms. Nsajigwa referenced the case of
'EASR'AH SAIDI v. REPUBLIC Crim Appeal No 172 of 2018, which held
that such 0m§sSiOné—_--ére' not fatal but curable under section 388 of the CPA,
She also cited the case of BURTON MWWIPABILEGE v. REPUBLIC Crim
Appeal No 200 -é)‘.f-';20;1_9,_ .-s-'u-p.pc:rting the notion that errors in cjitin&j the r‘i,ght
provis.i'ﬁc}n' of the law are curabié. Ms. Nsajigwa concluded thaft_: the first

_-g'}"'ound has no merzt and should be dismissed.
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'Rﬁg;ard'ng the second ground, which pertaih’s to the Iprc’jof of the case
beyond a- reasonable doubt, Ms. Nsajlgwa referred to secimn 3(2) G‘f the'
Law of Ewdeme Act in criminal cases She asserted that the prosecutlon'_
had fu!ﬂHe{ s duty to prove the case beyond reasonable doubt She-:
addres_,ed what she called eree matiers in rape cases credtbmty,'
penetratlgn and age as follows:

On credivility, Ms. Nsajigwa cited the case of MARWA WANGITL
MWITA AND ANOTHER V. REPUBLIC [2002] TLR 39 at p. 43,
emphaSizmg that the victim had identified the appe[lant early in the

proceedings, indicating that the. evndence was not shaken o

On - pf,nei"rahom she pointed out that penetrat[on was proven: by
PW3, a medical doctor, Yohana Zabion, who exammed the wctim The.
doctor's, .Etesmmony indicated the absence of virginity, .5._upp0._rtmg_ _the"
_conciusio_fi of penet’rati@n.' |

Funafly on age, Ms. Nsajigwa argued that the i.rit:tim‘s agé was
adequatefy proven by PW1 Rutia Hamisi, the ‘!nCtIm $ moﬂzher and_.
the charge itself, stating that the victim was an .eightfyeal_:_o,ld_. girl, _Sh__e}_
:refe'reﬁce?d the case of ISAYA RENATUS v. REPUBLICCnmApp N.o_ _514'2._
of 2015, istatim_g_ that the evidence of the vEctirh"S age Wé’é :sufﬁci'em; Ms.
Nsajigwa concluded that grounds 2, 3, and 3 in t_hgs.-‘a__d.d_itio_i}_a_l -grounds
lacked. merit and should be dismissed.

Mo'\ffng on to the fourth grouhd, w'hh:'h.t:ohéefiﬁs the 'appé”aﬂf“s-'
complaint. that his defense was not considered, Ms. N'sfaji;g_;wa disagfeed, |
She mentioned that the learned trial magistrate 'h'ad .__.a_rj__élyied_'_t_he{evic’_i__eh_c_e._
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of the appellant as required by section 235(1) of the CPA. She argued that
this -g'rou'nd Iacked' merit and should be dismissec.

Addressmg the second ground in the additional grounds of appeal,
Ms Nsajrgwa responded to the alleged inabliity of the trial court to observe
section 127(2) of TEA. Sh_(, mentioned the case of GODFREY WILLSON
v, R-E'_tﬁ'ufﬁﬂ.}:'fc- Crihﬁ- Appeal No 168 of 2018 and argued that the section
was complied 'w-ith She emiphasized -that the cited case provided gui;d‘eiihes
rather than mandatory requirements. Ms. Nsajigwa referred to the
proceedlng_s-,._ indlcatmg that the victim was asked questions, and the court
was satisfied with the 'ans'.wers before proceeding to adduce evidence. She
cited the case of RAPHAEL IDEIE @MWANAHAPA v. REPUBLIC Crim
App No_of- z022 TZCA 71 (TANZLII) to support her argument, concluding
that this ground _'iacked merit and should be dismissed.

Concerning the first ground of the additional grounds, Ms. Nsajigwa
a___'cl_d'ressed.__th;e':apbe'flamt'_s complaint about the improper application of
section 194 of theCPA She ‘argued that, up._an reading. the sé.c’t-_ion,_ it did
not s.u'g.)pt)r’c.':th_e; -"appeilan’t:*s Iarg'ume-nt. She referred to the prcﬁceedi-ngs,
| mentioning the four witnesses named, and stated that the appearance of
RUTIA HAMIST was a typing error. Ms, Nsajigwa prayed for the dismissal
of thi_s’igro_und;_ .

| In his Je}omder the appeliant expressed dissatisfaction, statmg that
he had not been fairly treated, saying, "mimeonewa.” He recounted the

.._____eye_nts, _explam_m_g_ that in the village where he was a newcomer,_ he went
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to greet his grandfather. However, while p_repari_ng to ifét'u'_rh;'te__-_:._MtW"a.j_r:e'-,;._.'_;hé"

was conﬁrerzted by the village militia who ac;(iu_sed._--_him'-:ofraping a Chlld

According to him, they took him to the offi ice, and' the next day, he
was taken to ‘Mingoyo Police Stcztlon w:thout any exammatlon beingf
conducted. He was informed that he was a suspect, and when' he’ mquwed
about the specific time of the alleged offense, they c_la[_me_d it ecc_urred_ on
the same occasion. He denied the accusation and 'ijn'_si_st_e_d‘__en a medical.

examination.

In 2021, the medical examination was finally -ctjnd'u:ct'ed, and the
response received at the police station indicated that the victim was fine,
and nothmg had happened to her. Despite: thls he expressed swpnse that'--
he was still facing difficulties. He concluded by praymg that the court: wouid"

set him free.

1 have dispassionately considered the grounds ef appeai and the_ _;
subm[ssmns presented. The appellant faces'a charge of rape under Penal_
Code [Cap.16 R.E. 2022], section 130(1), (2), and (3) Rape lnvelves a.
male person sexually assaulting a girl or woman under specifi c
circumstances outﬁned in section 130(2) and (3). The _effen'_se.__ _r_eq_u_i:res :

particular circumstances from s_ub'secﬁens- 2(a—e3)' or 35(a"—e:f)_ to be ce:_'_njz.p'lete.-. -

It's noted that the charge incorrectly cites 5ect10n131(1) ﬂi-riStéed 0’_1‘."'
131(3) of the Penal Code. However, this procedural f'!a'w'dt}e'sn‘t impact the
appellants defense, as the charge sheet adequateiy mformed him of: the__:_
offense’s nature. This defect is conSIdered cwable under sect[on 388 of the_f:"':-
Criminal Procedure Act, as it did not cause a misc-arl-lag_e .of justice. T_hls
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- aligns with the position of the law set in FARAJL SAID VS REPUBLIC
(Criminal Appeal 172 of 2'0 18) [2020]) TZCA 1755 (31 August 2020).

S Concel mng the victim's age, proof may come from various Sources,

mcludmg the vu:tim re!atives parents, medical practitioners, or a birth
certificate. n thls ‘case; the viciim's mother testified to the victim be-mg 8
years old Discrepandies in the victim's age testimony (9 years according to
PW3) do not undermlne the case, as per the prmc iples outlined in Said Ally
[smail v. Republlc Crlmmal Appeal No. 249 of 2008 (unreported).

 To prove rape, penetration is crucial, and section 130{4) specifies
'th'at even slight penét’ratio’n constitutes the offense. Consent is irrelevant in
statutory rape cases The victim's testumony and medical evidence should
__corroborate penetration However, doubts arise about the evidence of
peneu ation in this case. ThlS aligns with the Court of Appeal of Tanzania's
stance in MA‘R‘:—IAYG MNMGALYA @ SHABANI VS REPUBLIC, Criminal
Appea! No. 170 of 2006 (unreported).

Mor'eove-r, a discrepan'cy“ in the victim’s name between the 'charge
sheet and trial proceedings is noted. Such a variance affects _'the'ca_se's
validity, following the precedent set in MOHAMED HAMISI @ BILALI VS
THE REPUBLIC, CRIMINAL APPEAL NO. 300 OF 2021, To this end, the
prosé'r;‘ut_ion'_ failed to. _prfj\ke the case beyond a reasonable doubt. Doubts
_f'reg'érding ﬁ'e'he’tratioﬁ’ age,’ and the variance in the -v‘icéir‘“'s name. benefit
.'.'the appellant adhermg to the fair trial principle of deczdmg any reasonable
doubt in favor of the accused, as established in WGQQMINGT@N V. DPP

_-[1935] AC 462
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