UNITED REPUBLIC OF TANZANIA

JUDICIARY
THE HIGH COURT OF TANZANIA
MOROGORO DISTRICT REGISTRY

AT MOROGORO
'LAND APPEAL NO. 66 OF 2023

(Originating from /ahd application no 24 oof 2022, DLHT Morogoro)

USENI CHARLES KIJA (Donee of power of attorney for Elikunda John

Masham Administration of the estate of the late

JOHN ELTKUNDA MSHAM coovvvrmusinsssssssssssssssssssssssssrsssssseses APPELLANT
VERSUS
EXPORT TRADI-I’\IG T — 157 RESPONDENT
'ZAKARIA wlLsoN 0 (T .ss 2N RESPONDENT
ADAM MIL!ISHO- ................... T 3R> RESPONDENT
| RULING

Date of last order: 13/07/2023

' Date of Ruling: 11/08/2023

EFORE: G. P. MALATA, J
This is the ruling in respect of the preliminary objection raised by the
respondent.that, this appeal is hopelessly time barred. Briefly the facts

leading to this appeal are;
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At .the District Land and Housin_g Tribunai, the appellant sued the
- respondent clairning for_ land. It was alleged that, the land in. dispute
formed part of the estate of late John Elikunda Masham who died
interstate on 13/07/2016. The appel.lant who is the administrator of the’
deceased’s estate owned the suit premises without any interference until
10/04/2022 when the first respondent trespassed the suit premises by
uprooting the poles and trees and pronounced that, the suit premises

belonged him.

..The appeilan_t being aggrieved such_acts of the appeilant 'filed land
application no.24 of 2022 at the DLHT praying for orders that' suit
| premises be declared that is belongs to the applicant restraint order and |
payment of compensatlon to tune of TZS 390 OOO for uprooting the poles

| and trees and costs of the suit.

On 21/03/2023 the DLHT entered judgement in favour of the first
respo_ndent byvv_declarin'g him, iawful. owner‘n'of the premises, and the
f appei-ia,nt "was permanently. restrained from interfering .with the
reSpondent’s- rights.

Aggrie\)ed ;;by the deoisiOn of DLHT the appellant filed this appeal which -
| was »attao_ked by'preliminary objection by the respondent that the appeal

‘was -incompetent for being filed outside the time limit prescribed by law.
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“The preliminary dbjection' Was'arguéd orally. On the hearing date parties- |
~ appeared represented by their coUnse'ls, Mr. Vicent Derick learned counsel

. appeared for the appellant while Mr. Ignas Punge learned counsel

. appeared for the respondent.

Su'bmi"tting in support of. the preliminary objection Mr. Punge, learned
counsel for.the respondent stated that, the decision sought to be appealed
was delivered by the DLHT on 21/03/2023. This appeal was filed on

09/05/2023 being 49 days _from-ther date of the delivery of the judgement.

.The ap-peal wa’s‘p_ref.erred. urfdér -.se'ction 41.('2_).of fhe Land Dispute Court
'Act»’(?ITDCA)_Cap,. 216, RE 2019 which provides that sQCh kind 6f appeal
* to be filed within 45 days from the date of decision or order. Thé present
. app_eél isout of‘time for fdﬁr d_ays ahd the appella'nt d-i_d not seek extension

of itime within which -_t_o" -ﬁle this a._ppeal out of time. |

As result Mr Punge opined that since the appeal is out of time then it
should suffer dismissal under s_ectionA3(1) (2) (b) of the Law of Limitation

Act, Cap 89 R.E 2019. Additionally,_he prayed for disrh_issal-with costs. -

In opposition Mr. Derick Vicent learned counsel for the appellaht was of
thé'yiéw that, the appea'l ‘,was filed on 02/05/2023 ele@tfoniéally»and that
it Wa.s admitted and gi‘-ven' control number on the same day. However, the
:' pr»escfribed‘ feé Was p_a'id- -b_n 09/05/2023, the filing of the document is

-co.mpll_'ete_whehvit is electronically filed not upon payment-of prescribed
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fees, thus counting from 21/03/2023 to 02/05/2023 is 42 days thus the

appeal is ﬁled__ within. time. He thus asked the Court to dismiss the |

preliminary objection with cost.

By way of rejoindér, Mr. Punge submitted that the document is said to

have been legally filedv' upon payment of pr_escribed fees not on

transmitting ele'ctronicallyvto the court. In the present appeal, the filing

fees was paid on 09/05/2023 and that is when the document was legally

and officially filed.

'Having considered the arguments by the _Iearned counsels, this court

proceed to determine on whether the appeal was timer_barred. This is the

cehtral issue for ‘con_Sidération because the question of time limit touches -

- Jurisdiction of the court to determine the matter before it.

It is trite law that a pr_eliminary objection. is gathered from the pleadings.

» Ttisa stan‘d-_alohe‘.point of law which need no production of evidence to

ascertain it but only pleaded .facts and law. Anything ra'iSed which needto

~ be ascertained by ev'idehCe do not qualify to be a point of law in law.

Usually, the prelimihary'-obje.ction touches, time limit, jurisdiction issues

res judiCata and Ic')cvus standi. In the case of.Soitsambu Village Council .

Vs_. "Tanzan_i:a Bfeweriés LTD and another, Civil Appeal no. 105 of

2_01_1-; uhreportéd the court commented that, issue of juri'sdic-t’ion is so -

basic as it goes to the root of the matter, courts and tribunals are enjoined
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not to entertain a matter which is time barred and in any event they did

' so, the court unsparingly declare the proceedings and the consequential |

orders a nUIIity,'see Swilla Secondary vs.'Japhet Petro, Civil Appeal

no. 362 of 2019, unreported.

In the case of John Barnabas vs. Hadija Shoma;ri, Civil Appeal no. 195

of 2013' (uhreported) the court pronounced that;

Consetyuent/}o in fine, what we have endeavoured to traverse
above “we hold that the Ward Tribunal of /(/nyang/r/ /acked -
]urlsdlctlon to entertain the /ana’ dispute which was lodged by
the respondent because it was time barred. As a result, the

. ph)ceedings before the -_Ward - Tribunal and those

subsequent thereto, wefe nullity and we nullify them.

Havihg peruséd the pléadings and -spéciF cally'a'ppella‘n't’s pleadings, it isf
_ und|sputed that the lmpugned decision which is subJect of this appeal "
. was dellvered on 21/03/2023 and the appeal was ﬂled on 02/05/2023‘

fo‘Il_ow'ed b,'y payment of 1prescribed fees on 09/05/2023. The chronology '

of event shows '__that, until '.the date of electronic filing the appellant spent

| 42 déYs," thus within 45 days prescribed-by law for filing an'appeal under.

| ‘_ ~sectionh41.(2) of the LDCA. I am aware of the provision of rule 8 and rule

21 of :t_hev Judicature and'Application of Law (EIectronic filing) Rules, 2018
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" "Rule 8 provides that;
Al p/éaa’/'ngs., | petiﬁons, app/icatio'ns, appeals a/zd such other
documents shall be filed e/ectron/ca//y /in accordance with these
Rules”
- And rule 21 (1) provides;
A document shall be considered to have been filed if it is
| - submitted _V through the eIéCtranic filing system before
'm_idnight, East African time) on the date it is submitteaj
unless a specific time is set by the court or it is rejected.”
However, the parties to“t’h_lis appeal lock horns as to when is the document
said to have beehllega'lly filed in coukt, is it on submissioneléctko’nically or
~ payment of prescribed fees.
Mr. Derick Vicent Learned counselvf'or the appellant is of the firm view that
the day the document is filed through electronic filing system is the date
of ﬁling; and Mr. Pung'e'doesn’t s_ub'scribe t(_j it-and took the firm stand that

filing is co_mpleté. upoh payment of the prestr’ibed filing fees.

Having in mind the pdsition of rule 21, it should be noted that, submission
of-d_bcumeint thrdugh electronic filing vsystem does not do away with

L reqUiremeht for payment of filing fees. It is a cardinal principle of law that,
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the date of payment of filing fee is the date of filihg of the document, see.

~ John Chuwa vs. Anthony Ciza [1992] TLR 233, the court held that,

"The date of filing is the date of payment bf fees and

not that of receipt of relevant document at the registry.”

Payment of subscribed or necessary fees for filing a document in court is
a mandatory requirement provided for under rule 3 of the Court fees rule,'v

G.N NO. 247 OF 2018 which provides;

"The fees fqr any matter shall, unless expreés/y provided, be
paid in accofdanCe_ with these rules.”
The tWo-subsidiary Iegiélation, the Eléctronic Filing ques and the Court
Fees Rules shduld be re;ad togeth_er't'o complemeht each other and bri'ngA'
clear i.nten:tion of haying 'the 'on-lin'e filing systérﬁ_ in fulfilling_its major»-vv
judici'z:all 'reform'sgby simpliin'ng ﬁlihg system vié techhology thus resulting
| -expeditioUS disposition of t‘he matters. To substantiate the above position, -
in the case of Maliselino B. Mbipi vs..» Ostina Martine Hyera, Misc.
. | Civi'l_‘ _.Applicati'(.')n'. no.8 ‘i'o'f 2022,' High Céuft, Son‘»geai where Hon.
: IV.IIyambin'a_,’-J stated that; |
".The méjor_réésohs‘ ére inter alia that the e/e'ctrén/'é fu/es d’/fd not

re yoké Court fees rules, Tt just pro vides for the procedure
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‘to be followed when the document is “filed
electronically.”

_It is tHerefore safe to say that, if filing fees is required to be paidv, then the
A‘clate of ﬁlihg is the date of paying the required fee. ‘It is not enough for
_'an ad\/ocatfe or a party to the case fo submit the document electronically
and | relax 'wit_’h’(')ut taki’ng necessary aﬁtion of complying with other

| necessary mandatory Ieg'al requirement including paying prescribed legal

"~ fees.

In thé préée_nt case, the appellant, after filing the appeal elec;t-r'onically'
on 02/05/2_0235 paid the necessary ﬁling fees on 09/05/2023 vide the
receiﬁt attached herein'.._ Th_e appeal ‘was therefore- duly:'file'd oﬁ
09/05/2023 when the prescribed f_e¢ was accordingly paid. The court is
very ‘r‘nu.c'h alivev.to the long set of- positidn of law that, the date of
payment of pres'cribed Iegal ﬁling fee takes precedence in so far as
N determinat'ion. of the _day of filing i_s_.concerned. |

'That. being fhe 'posit’ion-,.‘thi‘s appeal was filed outside the time. limine
| pirésCr‘i’l:{)ed:-by's-ectioh a1 (2) LDCA aé it wés filed ~aftér the 'lapse of 499
days instead »oif..zbeing. filed within 45 days, thus late for four Clear days,
Owing rtd what,I'-:h'ave stated above, I find the present appeal_to be

hopelessly time-.barred. |
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 The question nbw is, what is the fate of the appeal which is found to be
- time barred? The'_answer to the question'is provided under section 3 (1)

and '(‘2) (b) of the Law of Limitation Act which provides that;

(1) 54@'6'6[“ to_} the pro visions of this Act, every proceeding
: .a’é..s_c'r/bed in the ﬁfsf column of the Schedu/é .tb_ this Act and
| which is instituted aftér.the period of limitation prescribed
: therefbre oppbsite tbe(eto in the secohd co/umn, shall be
dismissed whéthér or not limitation has been set up
| asa defeﬁce. |
(2) For the purposes of this section a prbceea'ing Is
| instituted- |
,(a).,_',./'n the céSe of a suit, When the plaint is preSented to the
court ha v/né jUr/fsa’ict;/bn‘ to entertain the su)_'z; or in the casé_ ~
of a 5u/t before a primary court, when tﬁe complaint is made |
- or such other action is taken as is prescribed by an Y _Wf/tz‘en_

law for the commencement of a suit in a primary court;

(b) in the case of an appeal, when the appea/ is preferred
éithe_r b y.ﬁ//ng:.a' memorandi}m of appeal or in such other
B maﬁnar as may be préscr/bed by an y Wr[tz‘en law;
(¢)in the"case of an application, when the application is

-made.
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- Based on the above legal position, this court therefore hereby dismissed

this appeal for being time barred. COst_ to follow the event.
- IT IS SO ORDERED

DATED at MOROGORO this 11% August, 2023.

~ .

11/08/2023

RULING delivered at MOROGORO in chambers this 11" August, 2023
in the presence of Ms. Charity Mzihga, Advocate holding brief of Mr.

, Ignét_us Punge for the‘re-'sp‘ondent and in the'absence of the appellant.
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