THE UNITED REPUBLIC OF TANZANIA .
JUDICIARY
IN THE HIGH COURT OF TANZANIA
MTWARA DISTRICT REGISTRY
AT MTWARA

CRIMINAL APPEAL CASE NO 47 OF 2023

(Originating from Mtwara District Court at Mtwara in'Criminal Case-No 25
of 2022)

RUFINA JOSEPH KAMBEIL /voviivuienssienerasssinviiiininii o en APPELLANT

VERSUS
THE REPUBLIC (v viemscansvesvssaresnsrsrssivsenssniensninsrmsnrcse s RESPONDENT

20" & 30" October 2023 ., . -
LALTAIKAJ.

 The a_pgefu;—;nt?';h'ere-i'ne: RUFINA JOSEPH KAMRFIL was arraigned in
the District Court of Mtwara at Mtwara charged with the offence of trafficking
in drugs ¢/s 15A.(1) and (2)-of the Drug Control and Fnforcement Act Cap
95 RE 2019 as;amended by'the Written Laws Miscallanepus Amendment Act
No 5 of 2021.

It was the prosecution story.that:on 2/2/2022 at MUHURUNGA village -

in Mtwara® Distéict,” the appellant -was found .in - possesston 6f- illicit dfugs -
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namely 340 grams of canrafm satfva commoniy referred to as bhangi (also

spelled as bangl)

When the charge was read over and explained to the appeflant (then
accusedy she pleadad not gu:l’cy This. necesswated the conductmg of a full
trial. The prosecution paraded 5 w;tnesses and’ tenderecl 5 -exhibits, Af’ter :
the full trial Lhefappellanu was convicted as charged and sentenced to a term
of 30 years imprisohment. The appellant.is dissatisfied with the conviction
and’ sentence,’ hence this ‘appeal. The memorandum of appeal filed in this
court containssix grounds of appeal. T take the liberty to reproduce them as
Hereuhder: |

1 Tre tﬂaf Mag;sb‘ate erred i taw and fact by refj/mg on the alleged. search wiiicll was.
:alfeged_fa pe: dane and dfo’ nof comp/y with.the pro visions-of the.Criminal Procediire Act

} _;me Ethb;f- Regmer Waé 'not tendered fo pro vé of me sa/a’ Bﬁang
3. The ma! Magistrate ‘erred in Jaw and fact by convicting and sentencing the Appel/anf
;basmg Oﬁ e,k/?fbfﬁs,ﬁj (’Bhang) wfycﬁ 11:9 cham af cusfodv was not esfabffshed this ethbft '

d.CO ,a;;y _a the faw Whereby he faf!ed Io compﬂf thh rhe mandatory of sectmn

) of the Criminal pma?dure Act Cap 20, RE 2022,

s gfstrate erred in faw-and-fact by cori victing and sentencing the Appellant
hile the: prosecution; failed to prove their case beyond reasonabie doubt: regarding the

/aw under section. 3(2) of Tanzania Evidence Act Cap. 6, Re 2022.

‘Whén the apbeal was called on for hearing on the 20% of October 2023,
the apoellant appeared in:persori, unrepresented. The respondent Republic,
on the ether-hand, enjoyed skiliful sérvices of Mr. Melchior Hurubano,

tearned State-Attarngy.
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The appellant, not being learned in law, indicated that she had- nothing
‘more-to add to her expounded grounds of appeal forming -a. part of. the
petition. She, . theréfore, tequested that the ‘learned “State”Attornéy beé
“allowed to proceed witfhis part. The appellant; however, reserved herright

to a rejoinder.

The learned State Attorney, kickstarted His Submission opposing the
first ground of appeal. He stated that the complaint was a bf'dilﬁ-ffﬁé7‘c'.'ria;péﬂént
‘being - arrested without & search warrant.~ The, learnied  State "Attorney
-acknowledged his agreement with.the appellant on: this. peint,.emphasizing.
that the proceedings: revealed the absence of a search’warrant with the

‘arresting officer:

However, Mr. Hurubano expressed the opinion; that this ground held
no merit, He pointed out that although section 138 of the Criminal
Procedure Act mandated a police: officer to cairy asearch’ warrant, - an

exception:was provided by section’ 42 cases of emergency searches:

‘Mr. Hurubano referred to the ‘evidence of PW4; indicating ‘that the
search conducted was indeed an emergency. He highlighted.that PW4 Had
also sigried the certificate of seizure and-receipt,-witholt raising ‘objections:
to th'téir'.éd'm_issio'n in court, The prosecution firmly believed that, despitethe
lack of a warrant, the appellant had' not suffered .any: prejudice. Mr.
Hurubano-concluded by requesting the court to dismiss.the. first. ground.of

appeal.

Opposing grotunds 2 and 4 collectively, Mr.-Hurtbano addressed the -
complaint regarding the proof of the chain of custody. He informed the
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court. that, ‘according to exhibit P4, the chain of custody had been
maintained, andthe prosecution successfully demonstrated this through an
oral accourit. Mr. Hutubano then acknowledged the appellant's assertion that
failure to- tender the exhibit register could potentially invalidate the trial

court's decision. .

However, Mr. Hurubano-disagreed with this perspective, asserting that
‘there was no.necessity to present the exhibit register. He argued that the
sole purpose was to establish the mairitenance of the chain of custody, and
the pfo;éecutio n-had- effectively. dchieved this .goal- without - tendering the

exhibit register:

Mr. Hurubano addressed ground 3, stating that the complaint .Was
about the seintence being: excess;ve!y harsh. He expressed the opinion that
the” ground was’ baseless. Accordmg to- the Jearned State: Attorney, the?'
"sentence of 30 years was justifi ed as it 'was the maximuni sentence
stipulated by section 19 of the.Wrat_t}en: Laws Misc. Am. Act No. 5 of
2021, which-specified’a range of 20 minimum to 30 maximum years. Mr.
Hurubano. affirmed’:the belief that'the imposed sentence was appropriate,
Regarding the 5th ground, he mentioned that he would skip it as it pertained

to a honexistent provision.

‘Mr: Hitubane' addressed the sixth "’g'ro_uhd:of "appeal;‘- highlightir}g' the
complaint about the  proof of the case beyond. a reasonable doubt. He
expressed disagreement: with this assertion. According to the learned State
Attorney, to establish the offence; the presecution had the duty to prove two
elements: first; that the impounded -substance was .b'h__ahg'i.}_' & dgty-fulfilied .
by the ‘evidence of PW1, as eviderit'ofi pages 12-13 of the trial court's
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proceedings, where a witness from-the Government Chemist confirmed it.to
“be bha ﬁgi-f;' The: second element Was whether the items suspected to:be

bhangi wéte fourid with the ‘appellant.

Mr. Hurubano referred to pages 30'to 31, explaining that PW4 detailed
How she conduicted a sedrch -at the appellant’s house and discovered 340
grams of bhangt.:He further mentioned that PW4. assefted the presence of
anindependent witness and- highlighted that the appeliant Had sighed. the
Cefti'ﬁt;atéﬁ_. of seizure; indicating "h.e'i’i-_agﬂr.eéme'nt' that:she was found:with the
illegal.substance. Concluding his'-“’statélﬁent,.‘_ Mr. Hurubano prayed for.'the

‘entire appeal to be dismissed.

The appellant, in het rejoinder, ‘stated that thete were two ténants
in the house. When ‘the police arrived, they expressed’ their: irtention to
search the house. She feported opening:the rooms of-her children and her
own room, explicitly’ meéritioning:that the-‘other room:did ot belehg 1o Her:
However, the police broke the door and discovered bhangi in'that room:

The appellant claimed that she was.coerced. ibto: signirig'a document:
stating that she'was in-possession of the bhangi, ;,out;_dffféérﬁi;ofﬁ hysicarnarm.
She: requested ‘the police to wait for the Chairman,. who ‘was: familiar with:
her. Additionally,-she observed the-presence. of soneone the police referred.
to as an. independent witnéss. and clarified that the room in question

belonged to Salum Mwemedi, her next-dopr neighbott,

The appellant noted that Salum Mwemedi was’ not. found in the-hiouse;
having “one room while she had two. There was @/ belief that he was.

attempting to escape. Expressing her confusion about-the reason for the
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police visit t6 her.home, the appellant emphasized her fack of prior criminal
cases.. She: canicluded- her statement by- pl'aymg for the acceptance of the
appeal s0 that she cotild reunite with her chu!dren nighhghtmg the absence

of anyone caring forithem.

I have: dispassionately considered the grounds of appeal, rival
submissions, and the Tower court’s records. My analysis will center on the
sixth ground ,-proofof the proseciition’s case beyond reasonable dciubt as I
-beliexﬁé: that the same. js capable of disposing of the entire appeal.

The term proof b.eyond_.-réa_sonabie_""doubt has. fiot ;b‘e_ehf?déﬁhe'd. in
statutes. ‘However, an-insight s given by- the topmost “Court of this
jurisdiction in the case of MAGENDO PAUL AND ANOTHER V. REPUBLIC |
[1993] TLR 219 where the CAT held:.

“For a case {0 ‘be taken fo have haen proved beyond
reasmabze dou,bf jts ewdence must be ctrongﬂf against the
accusea’ asito feave & remote ﬁasslbz//zy i his favour which

can easily be. dlSﬁ?]SSE’d [

1 have examined the evidence adduced and T am fortified that it falls
short of ‘stropgly point: fo the appeliant. The amount of .bhangs/ she was
allegedly fOundWithlS340 grams is not a big amount. She tried to explain
that the same”belonged o her next-door neighbour. This raised doubts on
the side of the proseciition case becatise *ch'e-appéi’[ant_, a wornan, would be
less likely than her next-door neighbour, a 'mﬁai_-e"peh_r's@n't_o be connected with

the 340-gramis-for-personal yse.

Tt is the cannon principle of our law that one is riot guilty of an offence
simply because His of Her story cannot be believed. The trial court did not
show why the assertion that the afleged bangi belonged to a neighbour who
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owned the room in which the bargi'was found was- not believed: This was
aptly stated by t_-_he Couit of _.Ap'pea}- in JOHN MAKOLOBELA KULWA AND
ANOTHER V. R, [2002] TLR 296 thus:
Yh-person Ts. not .guilty-of. a-criminal:offence: Simply bécase
his-detfence. s not belisved: Rather & pérson. s found quilty
and convicter! of a criminat aiterice because of the stréngtiiof

the prosecution case that has proved the case beyond
reasonable doubt.”

The tHal court,. in. mv’ c’oh"si’d‘ered’ view, .'fa_i'led to address -‘manly

;to-whe_the_r- -the :a;apel[a rit w.a's_the- nghtgpe_r_son to I_:}e_--'arrested -:orsnct_._

Premised on the above, I allow the appeal. I order that the appalfant
RUFINA JOSEPH KAMBEJX be released from: prison forthwith unless she

30. 10 2023

Judgment delivered under my ‘hand and ‘the ‘seal of - this Cotitt this 30 day
of Ottober 2023 in-the. presence of Mr, Stever: Arony Kondoro, tearned State

Attorney and the appellant who has appeared in person; unreptesented.

?’Junﬁa
30.10.2023
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Court

The right to appeal to the Court of Appeal of Tanzania is fully explained.

JIDGE
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