IN THE HIGH COURT OF TANZANIA
IN THE DISTRICT REGISTRY OF DODOMA

| AT DODOMA
o ~ LAND CASE NO. 19 OF 2017
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RAMADHAN THABIT SAID .....cccousesansnssnnens cuseverenenendT PLAINTIFF
VERSUS
TANZANIA RAILWAYS CORPORATION..........rsressssneres DEFENDANT
JUDGMENT

Last Order: 29/9/2033
Date of Judgment: 17/11/2023

MASABO, J.:-

The plaintiffs herein alleges that they are lawful owners of parcels of land
identified as Plot No. 1 Block L, Plots No. 6 and 8 Block M, Plot No.8 Block L,
and Plot:No. 8 Block K, respectively, all within Manyoni Town (the suit plots).
They are enraged by the notices served upon them by the defendant (then
trading as Reli Assets Holding Company Ltd (RAHCO) in July 2017 by which
they were required to demolish their houses and vacate from the said plots
because they have encroached into the railway reserve area. Vindicating
their ownership, they have moved this court for declaratory orders that they
legally own the suit plots and an order restraining the defendants from
interfering with their ownership or in the alternative, they be paid
compensation to the tune of Tshs 437,000,000/=; that is Tshs
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120,000,000/= for the first plaintiff; Tshs 75,000,000/= for the second
plaintiff; Tshs 49,000,000/= for the third plaintiff and Tshs 193,000,000/=
for the fourth plaintiff.

The defendant ardently refuted the claims. They alleged that the suit plots
are within 30 meters of the railway reserve area and hence belong to her
and not the plaintiffs who have unlawfully encroached into it, -

At the final pre trial conference, the following two issues were framed as
issues for determination: - (i) whether the plaintiffs are lawful owners of the
disputed lands; and (ii) to what reliefs are the parties entitled to.

It is trite law that, the burden of proof lies on the person who alleges the
existence of a certain fact. This is the essence of section 110(1) and (2) of
the Law of Evidence Act, Cap 6 R.E 2022. Therefore, the plaintiffs herein
being the ones asserting ownership of the suit land were duty bound to prove
their ownership of the same on the balance of probabilities which is the
standard of proof in civil suits such as the one at hand (see Registered
Trustees of Joy in The Harvest vs Hamza K. Sungura, Civil Appeal 149
of 2017) [2021] TZCA 139 TanzLII).

Substantiating their claim during the hearing the plaintiffs led by Mr. Deus
Nyabiri, learned counsel has five witnesses who are, Ramadhani Thabit
Abeid, the fourth plaintiff (PW1), Lawrence Stephano Ntiruhungwa (PW2),
Peter Moses Mowo, the second plaintiff (PW3), Haruna Mohamed Abeid, the
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first plaintiff, (PW4) and Pili Sefu (PW5) who is the personal representative
of the 3™ plaintiff. In addition, they produced several documentary exhibits
including certificates of title, exchequer receipts in respect of land rent and
the notices requiring them to vacate the suit plots.

Briefly, from the plaintiffs’ evidence, it is deciphered that the suit plots are
in a surveyed area. In 1973, which is approximately 12 years before the
construction of Singida ~ Manyoni railway, the suit plots were formally
allocated to the plaintiffs, their parents or relatives from whom they derive
their claims. From this period, the registered owners entered occupation of
the plots, erected houses therein and have since then been domiciled in such
plots. In mid-1980s, the Government made a decision to construct the
Manyoni- Singida railway. Plots found within 15 meters from the railway track
was declared railway reserve area and processes for their compulsory
acquisition ignited. The persons affected were identified and compensated
so as to relocate from the railway reserve. Those compensated include the
2nd plaintiff's father, Moses Mowo who was then running Fourways Hotel and
PW2, The plaintiffs herein were not affected as their plots were outside the
railway reserve area. Surprisingly, between 2016 and 2017 the defendant
issued them with notices requiring them to demolish their lawfully erected
and owned buildings and vacate from their plots as she asserted that these

plots were within the railway reserve.

The defendant was represented by a team of learned State Attorneys,
comprised of Ms. Jenifer Kaaya, Mr. Camilius Ruhinda, Ms. Jane Kassanda,
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Exhibit D6 has similar lamentations. It also indicated the amount paid in
respect of Luhende Hotel by Alois Ntiruhungwa (Tshs 220,000/), Four Ways
Hotel by Moses Mowo (Tshs 402,780/=), and Historia Hotel (part) by Lazaro
Mohamed (Tshs 90,000/=).

Further to this, a bundle of three letters dated 15/3/1988 directed to the
persons above requiring them to vacate the area as they have been paid
was tendered and admitted as Exhibit D7 collectively. Exhibits D8 and P9
relate to Plot No. 6 and 8 Block M. All are from Manyoni District land office
and were all directed to Moses Mowo. The first letter dated 24/10/1984
(Exhibit D8) served to inform him of the cancellation of the title ‘deeds for
the two plots following -the impending construction of the railway. Exhibit
D9, a letter dated 1987, is right in the opposite as it notified him about the
ongoing processes for allocating him a long-term lease over the two plots
and land rent payable.

Considered holistically, the evidence from both parties appears to have a
consensus that in 1985 the land owners along the Manyoni-Singida railway
were required to enter vacant possession as their plots were found to be
~within the railway reserve. They also agree that there was payment of
compensation to persons affected. The variance is in respect to the size of
the railway reserve, the plots affected and eligibility for compensation. The
plaintiffs assert that the railway reserve had a size of 30 meters, that is 15
meters to the left and 15 to the right of the railway track hence their plots

which are situated 20 to 25 meters away from the railway track were not
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affected. Inversely, the defendant asserts that the railway reserve had a
size of 60 meters that is, 30 meters to the right and 30 to the left. On the
list of those affected, the plaintiffs' case is that the fact that their names
were not listed in the schedule of payment tendered by the defendant, is a
further demonstration that their plots were not affected as, had they been
affected their names would have been in the list. For the defendants, it has
been advanced that the list should not be used as conclusive proof for plots
affected as it only encompasses the names of persons who have developed
their plots hence eligible for compensation. Persons such as the plaintiffs
herein who had not developed their plots were not listed as they were not

eligible for compensation.

With this summary, I will now move to the issues for determination. The first
issue is at the epicenter of this suit. It requires this court to determine
whether the plaintiffs have proved their ownership of the suit land. In
determining this issue, I prefer to start with the second plaintiff, Peter Moses
Mowo. His assertions are that he is the owner of Plot No. 6 and 8 Block M,
both at Manyoni Urban for which he is seeking the indulgence of this court
to declare him as the rightful owner. However, to the contrary, his oral
testimony as PW3 and the testimony of PW2 show that he is not the owner
of the two plots. The two plots belonged to his father Moses Mowo who is
now deceased. Also, save for the letter of eviction which is addressed to him,
and the land rent receipt bearing the name of P Moses Mowo (Exhibit P3),
all the documents he produced in support of his claims bear the names of

Moses Mowo.
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The remaining three plaintiffs have, in addition to other evidence, rendered
certificates of title in substantiation of their ownership of the suit property.
Because of this, I have found the provision of section 2 of the Land
Registration Act, Cap 334 RE 2019 as a perfect entry point. This provision
defines the owner of registered land as a person in whose name the land is
for the time being registered. This provision has been applied in a plethora
of authorities among which is Salum Mateyo v Mohamed Mateyo [1987]
TLR 111 where it was held that
“... proof of ownership is by one whose name is registered".

Also relevant is the decision of the Court of Appeal in Nacky Esther
Nyange vs. Mihayo Marijani Wilmore and another, Civil Appeal No.
2017 of 2019 (Tanzlii) where it was held that;

" ..the Certificate of Title is conclusive proof of ownership of land". -

With this guidance, I have carefully examined the three certificates of title
rendered by the first, third, and fourth plaintiffs, respectively and their
respective oral testimonies. Starting with the first plaintiff, Haruna Mohamed
Abeid he testified as PW4 and had his title deed admitted as Exhibit P4. The
same s registered in the name of Haruna Mohamed 'Abed' and Yusuf
Mohamed ‘Abed’. A slight difference is exhibited in his last name and the last
name of the first registered owner of the title deed. As no clarification was
given on whether Haruna Mohamed 'Abed' is the same as Haruna Mohamed
'Abeid’, it can be assumed that these two are different persons.
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In the alternative, and even if I were to consider this difference minute as it
only involves one letter hence ignore it, the details in the title deed betray
him as they are inconsistent with the pleadings. Paragraph 3(a) of the plaint
shows that Plot No. 1 Block 'L' is owned by Haruna Mohamed Abeid and it
was previously owned by Seleman Mohamed (now deceased). No where is
the name of Yusuf Mohamed Abed pleaded in the plaint. It is intriguing how
the first plaintiff remembered to mention the name of the previous owner of
the plot but forgot to mention the name of his co-owner. Even his evidence
in chief was silent about Yusuf Mohamed Abed. PW4's first mention of Yusuf
Mohamed Abed was during cross-examination when answering a question
posed to him by the defendant’s counsel as to the whereabouts of Yusuf
Mohamed Abed whereby, he simply stated that Yusuf Mohamed Abed he

was at Manyoni.

Interestingly, even though the first plaintiff was cross-examined about thié
person, he saw no need to summon him as a witness to clear the doubt cast
by the defendants in the course of cross-examination. In the foregoing and
much as it is not the duty of this court to force the said Yusuf Mohamed
Abed to defend his interest in this court, the 4™ plaintiff's non-disclosure of
the co-ownership is disturbing and so is his failure to summon Yusuf
Mohamed Abed as a witness. Considered conjointly these two facts attract
an inference adverse to the first plaintiff that had he summoned Yusuf
Mohamed Abed, he wouid have testified against him. I have come to this
conclusion because, in my strong view, the said Yusuf Mohamed Abed was

a material witness as only this person could have clarified the relationship
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rendered by the defendant, it is crystal clear that the plots owned by the 32
persons listed therein were found to be within the railway reserve and their
respective owners were 'compensated for the improvements they have
affected in such plots. None of the documents show that Plot No. 8 Block L
and Plot No. 8 Block K were affected or that there were no improvements
therein and their respective owners were consequently ineligible for
compensation. In my firm view, the defendant’s proposition could have stand
if there was a separate list comprising the names of all the persons affected
and their respective plots, a sketch map drawn in 1980’s showing that these
two plots were found within the railway reserve or in the alternative, a
cancellation of the respective rights of occupancy, but none was tendered.
For these reasons, the defendant's assertion fails

That said and ddne, this suit partially succeeds to the extent that the ¢laims
by the first and the second plaintiffs are dismissed whereas the claims for
the third and fourth plaintiff succeeds.

Without prejudice to the above, I have asked myself what is the plight of the
third and fourth plaintiff under the'Railway Act, No. 10 of 2017 which is
currently in force and which has extended the size of the railway reserve in
urban areas from 15 to 30 meters. I have found this question pertinent
because PW1 and PW5’s disclosure that Plots 8 Block L and Plot No. 8 Block
K are only 20 or 24 meters away from the centre of the railway implicitly
suggests that these two plots have now been partially or wholly rendered
part of the railway reserve area. Section 24(1) of the Railway Act, 2017
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