THE UNITED REPUBLIC OF TANZANIA
JUDICIARY
IN THE HIGH COURT OF TANZAMNIA
(MTWARA DISTRICT REGISTRY)
| AT MTWARA

CRIMINAL APPEAL NO 67 OF 2023
(Originating from Newala District Court at Newala. it Chiminal Case No. 107"
of 2022)
KABURIWAZT MOHAMED YASSIN. . ivterivseerereserivimennensnsr APPELLANT
VERSUS
THE REPUBLIC .. icircontarimencenr chsensensnnsscemmsnnssnransannss REGPONDENT

JUDGMENT
18" & 30" October 2023
LALTAIKA, 3.
The appellant. herein KABURIWAZI MOHAMED YASSIN was
arraigned inthe District Court of Newala at Newala charged with the offence
of Rape ¢/s 130(1) and 131 of the Penal Code Cap 1 GRE 2022

When the cnarge was read and. expiamed to,the;appe!lant (then_
accused) he pleaded not gurlty Thls necessztated q
After the trial, the. Iearned trial. Magrstratez{(_’M;.Sot’_c ) _
‘the prosecution had proved its case at the requzred Standard.:-,:He proceeded

ng of _a fui! trral :

f

to convict the appellant as charged and sentenced h:m to a 30 years

imp rlsenm_e_nt; term.



The ‘appellant is dissatisfied with the conviction and sentence hence

this-appeal based on-eight grOUndsi of é‘ppea! as reproduced hereunder:

“That the pmsecuz‘;an Sitle dicint prove its case beyond reasonable doubts.
That the tital magistrate did not comply with the mandatory provision of
section 127 (’2) of the Tanzania Eviderice Act, 1967,
That the manner in which the proceedmgs at the trial Court were
_r:onducfed was irregidar or/ and improper.
That thére was 1i0. proof.of penelration in nﬂspecf of the afleged offence:
That the. appe//anf never confessed. to having committed the alleged
offence. .
‘That the z‘r/a/ Court having failed property to examing;: evaluate and
“analyzé evidence on record.
Thet, the evidence adduced by PWZ and PW3 are totally fabncar/an for
_ fhe. purpose Of connecting appellant to the crime; .
8 Tﬁaf_ e c‘orroborafe (sict) evidence used by the trial court to find
' conviction was not concrete,

When the appeal was called for Kearing on the 20" of October 2023
the appellant appeared-in person, unrepresented. The réspo‘nden’t Republic,
on -the. other hand; appeared through Mr. Hurubane, learned _Stiat'e:
Attorney.

The appelfarit, not-beirig learned in law, indicated that he had nothing
o add to his expounded grounds of appeal accompanying the memorandum

of appeal.’He, howaver, réserved hisright to a rejoinder.

M. Hurubano,drguing -against the 1St-ground argued together
_wn:h the 4", 5“‘ 7t and 8" grounds clarlﬁed that the complaint was
Eiack of: proof of the case beyond reasonable doubt, He' argued that to prove
a.rape case; thesprosecution needed to establish two elements namely age

of the victim arid penetration.
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The'Iéa r'n‘é'd ‘St-a""te Attorney 'a's's'-erted: :;‘c-ha't aééél*d’irig" to-séction lz?af
the Ewdence ‘Act the second e!ement nameiy penetratlon can be proved
by the victim, He referred this courtto; page 7.0of the trigl: COUrt's proceechngs
where the victim ment:oned her: age He emphaszzed that in additionto the
victim, PW4-~ a medical’ doctor aiso stated that the victim was 14 years'old. .

On the second element, Mr: Hurubano assérted that the victim had
proved to the court that the appellant had carnal knowledge, Narrating from
the lower court’s fp_r’QE:efEd__iﬁgé,_ Mr. Hurubano asserted 'Q-ithaﬁ?ch__é‘;iaD'De"l'['ant.- was
a witch doctor whio.had planried with thevictim's grandiriother 16 attend her
by removing a “mark” from her body that was: supposedly put there by
witches.

Mr. Hyrubano- argued that.on17/%1/2022 while the-victim was
washing her clothes, the appellant passed by their house, He asked her the
whereabouts of het'mother. The victim responded that her mother was in
the n_eighbouri'ng__house.-

Later, the victir, .under the direction’ of her ‘grandmather and the
appellant, was tasked with bringing.Water to‘them tisirig-a lavatory biicket.
The appellant then removed his shirt and ordered the-Victim to wash:it. He
took the water used for washing the shirt, .mixed it with clean water, and
instructed the victin to take a shower.

During this time, the appeilant inquired about Wh@ was teachmg her-'
witcheraft, The victim responded that she didn't know bu’t had once seen a-.;

person in black clothes to Wthh the appeﬂant claimed that the same person_;

was responctble for the w1tchc1 aft
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In the evening, the appellant informed the victim that he needed to
sleep with his wife. On the following day (18/1 1/2022), the victim was called
and coerced into. Undressing. Subsequently, she was forced to sit on a pot
as. if she were in-a toilet, with the grandmothier holding her h-_a_nds,- The
appellant inserted his fingers into the victim's private parts, causing her to
_Iose conscmusness Followung thlS the apppliam began marking her face,

supposedly attemptmg to- remove the wntchcraﬁ:

Mr. Hurubano-assérted that the prosecution had proved the offence of
rape beyond reasonable doubt emphasizing that PW4; a medical doctor,
after examining the victim, confirmed the truth of her account, a fact
corroborated by. PW2 and PW3. With such & passionate submission, Mr.
Hurubario prayed that the grounds of appeal are dismissed for lack of merit.

On the second ground, along with the additional ground of
‘appeal, Mr. Hurubano .argued that there was a é’o‘_ﬁmp"féinﬁt', about the
prosecution’s failure to.comply with section -12-7_(2_) of the Evidence Act Cap
6 RE 2022, He assertéd that the ground had no merit; emphasizing that a
\glrl of tender agéis not suppased to take an oath but ratnel to prove to the
court that -he/she will tell the truth. He cited the CAT case of WAMBURA
KIGINGA v. R. Crim Appeal Ho 301 of 2018 CAT Mwanza, where even
though PWI did.not take an oath she promssed the court that she would telf
-the truth

_cc_ncemiri;_g'? the third ground, Mr. Hurubano meﬁ’ti;'anéd that the
c@-mpigﬁm;-ngfg,ébo.ﬂf-.-ir’f‘e_‘g'ﬁ'lafrfities'-';Enﬁ the manner in Which proceedings were

conducted: He pointed out that the appellant did not specify the irregularities
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and expressed the opinion that there were no such irregularities. He-further
stated that, iIf any irregularities existed, theéy could be cured by section’
388 of the CPA; which stipulates that irregularities ‘canhot vitiate :the

decision,

On the sixth ground, Mr. Hurubano addressed the-complaint about the-
trial court's inability to evaluate evidence;.disagreeing with it. He argued:that
the learned trial magistrate had suffi cie'n'tly""ev,afuatéﬂ‘ the evidenhce. In the
event that the court made a fi ndmg to the contrary, he réferred to the case
of LEONARD MWANASHGKA v, R. Crlm Appeal N&' 228 of 2014, stating:
that t-_he first appeliate court has the power to re-evaluate avidence.

In conclusion, Mr. Hurubano . highlighted that, based . on: the
proceedings and e\ndence presented the appellant, who-was.50 years old
at the time;, had caused a 14—year~old girlchild to suffer due to sexual assault
and wstchcraft To cautlon thﬂ socxety, ‘he. praved thiat. the Jower.:court's

sentence be upheld.

Ina rather brief rejoinder, the Appellant expressed his uncértainty
abouit what "to. say and conveyed his hope. that. the: court. would grant him.
freedom. He asserted: that he was not a{one durlng the al!eged madent aS'
he was accompamed by his mfe who had not been summoned. The
appellant prayed for the courts assistance,. efnphasizing-that. the. imposed:
sertence was excess:vely harsh Additlonally, he reiterated that belng Wlthj
his wife meant ke could _n_ot have .engaged in-caffial knoWledge with the

victim,
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1 have daspassmnateiy eensxdered the grounds of appeal, rival

-subm|5510ns and the Iower court’s records

This is one of the cases that show how child sexual abuse can be
perpetrated through WJtrhcraﬂ I appreczate the leamed trial maglstrate S
dedlcat:on 0. recerd the ewdence of the wct:m Wlth amazmg deta!is and a
’ plcturesque ianguage The fegal pos:taon that in sexual offences the evidence

of the victim is sufF cient to ground conwction couid easily apply. here,

T short, the appellant with his fearful name which transiates “open
grave” Was a witchdoctor.in Newala District. The' victim was a 14-year-old
girlchild and ‘a Form One ‘student (name of the school withheld to protect
‘privacy.) -She was:living with her grandmather and great grandmother. He
':inﬁelﬁ.?fémar'r.s_iécf"faﬁd? lived: with-her. husband. (the victim's stepfather) in a

neighbcring village,

Tt aﬁpeé@ that one day the appeflant passed through the victim's
home 8nd met her washing clothes. The picturesque language of the learned
trail magistrate suggests that the appellarit developed a lustful sexual feeling
towairds the glflchild: He asked the whereabouts of her mother and the victim
“‘pointed-to.a nearby housé of one of her aunties. The appellant was unable
fo- contain his:lust: He. !.Qtjked{ffer"th_e-'re_i'a'tives"of the: victim unti! she found
both:the' grandmother and great graridmbthe'r The two grannies; so the
?f-:'r"ee(jr'ds uggest werestern behevers in'the appellant's sorcery powers. They

‘believed everythng he said:."

Bankmq oh.the: respec:t that he commanded frem the old Eadles the

appeliant claimed that the vzctm'z Whe he had seen washing ciothes was
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being used for witchcraft by unknown spirits. The appellanit suggested: he
was given the deal "'.of freeing her up from demon possessions. It is s6sad
how the mere encounter betmfee-n a 50-year-old man with:the victim toek
twists. It involved unimaginable actions-of sactificing a hen; washing:the
“body of the victim using unidentified liquids:and culminated towards rape.

To prove rape, penetration is.']éru_c'iai,_-f-a'n_d_';s_eg:titj_ﬁf 130(4)-specifies

that even slight __pen_e_tr_ation 0 ns-t‘itutes the '-cs'ff'e“h é'e-‘uffrff the ﬁi:a's“'e“?‘ﬂo'fi

170 of 2006 ( _unr'e"Dor"ted ) the Court of Appeal statéd ‘as fc‘a,fl@ws’:’.@ﬁﬁ

-p:ehetrat_ion.

"’77‘7@ essence of fhe offence of rape’is pene atjor of. the ma/ "organ mto

15 t/?e duty of the prasecutfon and the courfi‘ e:'?tﬁaa“ the meess gf ves

the relevant evidénce which proves the, aﬁ‘ence

| _“The victim had given a detailed account of the ordeal. PW4:had also

indicated that the Victim's. vagina had-bruises suggesting it:was penétrated

| by a _blL?!_.nt' object. 1 have no hesitation in-endorsin g’chEﬁndmgofthe lower
court on this 'eiem'ént-. L

As for the age of the victim, in, ISSA°AMIR @ KOSHUMA VS

REPUBLIC (Criminal Appeal 120.0f 2020) [2022] TZCA 195 (16 Mafch 2022)

at page 8 the Court of Appeal of Tanzan[a stated that: » ”
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