IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(DAR ES SALAAM SUB-REGISTRY)
AT DAR ES SALAAM

CIVIL APPEAL NO. 89 OF 2023
(Originating from Judgment and Decree in Civil Case No. 157 of 2023 of the District
Court of Kinondoni before Hon. Lyamuya - PRM)

JUMA SHABANI SELEMANI ......oevereuruenssssmsrssssansessneas S S APPELLANT
| VERSUS o

FIRST INSURANCE COMPANY LIMITED ...ccoreevenesssessanessneess 15T RESPONDENT

AQUILINA ALOYCE BUKWABU ............. S s reers 2%° RESPONDENT

- JUDGMENT
137 & 17'" Nov, 2023 o .

KIREKIANQ, J.:

The parti'eé" dispute arose from an insurance ‘policy executed

between the second respondent and the 1% respondent.

~This is an appeal against the decision of Kinondoni _Distri_ct_C,bL_yrt
which dismissed the appellant's claims in want of jurisdiction. . For reasons
~ that will appear in this judgmeht I find it pertinent to recap on the

background of the appellant's claims g@jaihst the respondents.



On 16/2/2020 the appellant vehicle registration number 7164 DEJ was
involved in an accident with motor vehicle registration number T624 DHG

driven by the 2™ respondent and insured by the 1% respondent.

- On 01/10/2020 the éppellant's claims were arbitrated before the
Insurance _Ombudsman and an award of Tshs. 7,272,652/% was issued.
Again on 19/2/2021, the appellant filed a claim at the District Court of
Kinondoni this was Civil Case No. 46/2021 the same involved dissatisfaction
with the way the 1% defendant addressed his claims. He also claimed
compensatibh to %he tune 'of 70,000,000/= for loss of."business'v causéd by
the resbondent I.aie and insufficient payment 'Oﬁ'; rhoney for mAéintenance' :of
his n.1k'otor‘vehicle-.» The District Court found that it had'-no 'jﬁrisdiction to
entertain the cIair'»"ns,":and it dismissed the same. -

" The appellant »p:referred an appéal to this court Civil Appeal No. 361
of. 2021. This ‘court' (Kisanya, Jj agreed with the trial court that, giVéh
'regkulétion 20 o.f': ‘In:suran'ce Ombudsman Régulat'ibh 2013 the.’.crial
court had no jur’irsdictikon- to de"terminé mattei's -'arbitrat‘edy ’b'y ombudshién
t')UtMCOL.IId try mé&ers n.ot' arbitrétedq_ b-y'the Insurance Oﬁbudsmén._ it
howeVer SZUbstitu'téd thé order"dism'is:sing the 'claini w'ith anj~."tt)fc-ﬂer striking

out the same.



The crux of this appeal is that in Civil Case No. 157 of 2022 at
VKino,n‘d’oni District Court the appellant acting on the belief that he could sue
on” matters not determined by the Insurance Ombudsman sued the

respondent reliefs thus;

a) A declaration that the payment of funds for the maintenance of
motor vehicle T164DEJ was released very late due to the I
defendant’s deliberate refusal. |

b) A dec/aration that the 17 defendant paid the requested money
after being forced by the Commissioner for Tanzania Insurance
and Regulatory Auihority and Tanzania Insurance Ombudsman.

C) A declaration that the. first. defendant breacn_ed -his duties and
policy of /ndemn//j//ng the p/a/nt
“ d) Payment of compensatlon at the tune of Tanzan/a sh///,'ngs
seventy million [Tshs. 70,000,000/=] for loss caused by the
defendant for late and insufficient payment of mon/es for
ma/ntenance of the motor veh/c/e T2 6'4DEJ make TA TA Wh/ch
got aCC/dent ,

e) A dec/arat/on that motor veh/c/e reg/stratlon number 71 64DEJ is
not in operatlon due to the aCC/dent that occurred on 16"
Februa/y 2020 and it has been out of operatlon since the da y of
an acadent up o date

f A dec/aratlon that the p/a/nt/ﬁ‘ suffered a /oss of earn/ngs which

caused his two sons to be expelled from the University in the



Republic of Russia. and failure to service the Bank loan as
stipulated in the loan contract. |

g) Pa ymeht of general damages to be assessed by this court.

h) Payment of interest at the rate of 12% from the date of the
institution of the suit to the date of judgment.

The District Court sustained a preliminary objection that it has no

jurisdiction, it went on to dismiss the claims and ordered that:--

1.A person dissatisfied with the decision of the Insurance
Ombudsman is required to refer the mattef to the High Court
under Regulation 20 of the Insurance Ombudsman Regulation
2023.. | |

2. The District '_ Court could not grant the relief sought as it
emanates from the dissatisfaction with the decision of the

Insurance Ombudsman. -
It is on the basis of this decision the appellant faults the District. Court

posing three grounds for appeal thus;

1. That, the learned. trial mégistrate; erred in law and fact to hold
that the District Court had no jurisdictib_n. to entertain the mattér,
when in-Civil Appeal No. 361 of 2021 this court ruled that the
District Court had jurisdiction to entertain thé maltter. |

2. That, the learned trial magistrate erred in law-and fact by basing
its decision on the-wrong assumption that the appellant was

challenging the decision of the Insurance Ombudsman when the



fact is.that the appellant was claiming compensation for. loss of
revenug, which is a new claim. o )

3. That the learned trial magistrate erred in law and fact by
dismissing the suit. |

In hearing of this.appeal the appellant had service of Mr. Hendry Kitambwa
while the 1% respondent had service of Miss Saumu Abdi Sekulu learned
advocate. The second respondent defaulted appearance ,d'e:s'pit_e being d'uly

served.

Submitting .on the ﬁrst_g_roung:__l, the appellant'_a__r‘g'ued ., that_vthe
appellants claim in the District. Court was based on loss -suffered byh the
respondent aCtidhs 4That is his moto’r vehicle was used for business
purposes hence these were not matters to be decided by the Ombudsman
He referred thlS court to the decnsnon on thls dlspute Klsanya J in Civil
Appeal No. 361 of 2021 at page 11 that: o

"The trié/ court had juriscﬁcﬁon lo deferneine sume of the

appellant claims which did riot arise from the Insurance

.- Ombudsman decision.”
This -is ‘when:it is. considered that in terms of regulation 6 (1) (a) of the
Insurance Ombudsman -Regulation -jurisdiction is ~limit.ed{ to forty. million

shillings. The-appellant thus'*ar.gued,that follows: that the -appellants claim

w o



of Tshs. 70,000;000/= could not be determined by the “Insu:ra'nce
| Ombudsman., |
According to Mr; Kitambwa the trial court ought to have considered if
there were matter which ought not to be pleaded, then applying oxygen
principle it could. order amendment.of the same. He cited Nkumbi
Malashi Helela trs. AMuSa Christopher Ginawele @ Mus’a Balali and 6
Others, Misc. Land Application' No. 7/2023 that the court ought to
diagnose the alleged defect to see if it impedes the matter from proceedlng

wrthout senous float of Iaw

On the second ground he said the appellant was not challenging the
Insurance Ombudsman deC|sron rather cIa|m|ng the compensatlon Ios:, of
revenue due to the negllgence caused by the 1% respondent by negllgently
delaylng to perform her dutres in course of that act causina the aooellant

to suffer loss

“On the third ground he submitted that the trial court could not
dismiss the ‘claim"s since ‘they were not determined to their finality.» He
referred to the claim by this court in the same dispute between the parti’es
in ClVlE Appeal No. 361/ 2021 but - also Ngom Matengo Cooperatwe‘

Marketmg Umon Ltd vs. A!lmahomed Osman (1959) EA to the effect
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that.the word dismissed. implies. that the miatter is competent before the

court and that it has been dealt with on merit. -
The respondent through Miss Sekulu responded as foliows;

On the first ground the matter which were decided by thevv Ombudsman
were pleaded again in the impugned Civil Case No. 157/2022. He argued
these rnatters were matters of insurance since the appellant relied on .the
insurance contract entered by the 1* re_spondentl He referred this court
to con5|der secticn 3 of the Insurance Ombudsman Regulatlon 411/2013
and decnsron in Herltage Insurance Co Ltd vs. Ablhood Muchael |
Mnjokoia, Civil Case No. 1/2020 since the appellant cemplaint is based on
| policy cOVer note:the.n the same was a‘n i,nsuranc'e' complaiht..‘

‘l-le' Iargued:‘that the trial court cjuided ltself correctly in ,as,cer'tai"ning
the clalms and rellef sought when consnderlng the pomt of Jurlsdlctlon He
sald the oxygen prmcrple could not be brought mto a.d under the

qrcumstance.

On the second ground the respondent clalm was lo_u_d:; and clear that
the compensation of Tshs. 70,000,000/= was based_ on insufficient

- payment of the monies for maintenance of 'the‘ m'ot_or"vehicle T164 DEJ]



make TATA. This matter was determined by the ombudsman thus in view
of section 20 of the cited ombudsman regulation the same ought to be
challenged by way of reference.

On the last ground he supported the decision of the trial court to

dismiss the claims.

I: now Wish to address the grounds of appeal, the first and the second
ground boil down into major issue of whether ape_ellanft ciaims ought to be
determined by the:dietrict court‘. The__appellan.t faufl_ts thett'ri!»al .__court‘k that |t
-made assumptiqh that he was challeeging the: decisien _of; V}the ‘I_nsura,‘ﬁce‘
Ombydsman the ’e_p_pellarnt claims were clear what he was claiming at the
Districtv Court. It is not in d.ispute that the appellant had previously filed
cIaims\ end»\'/ve're determined by the i—h‘éurance .OmbUdsn%a‘hNWHieh getveathe

award.

:The appellant view on the plaint filed in the District Court was that,
firstly the _clai‘ms on loss of business were not _dete_rmjped by the

Ombudsman a_nd __t\No, the same is over and above the jurisdiction of t;h_e



ombudsma_n. The respondent maintained the same was all about the

dissatisfaction of the award.

The trial court examined this claim and at paragraph 16 that is the
money released as a result of the arbitration process did not suffice to
complete maintenance of the motor vehicle totaling at Tshs. 70,000,000/=
claimed by the appellant was a matter of same nature arbitrated by the

ombudsman.

. What is clear is that under regulation 20 of the Insurance
_Om_b_fud.sman Reghlatio_n 2013, a complainant who is aggrieved by the
decision of the ombudsman shall make reference to the High Court in

- accordance'with the Insuran-c'e Aét Ca"p' 394,

| ._\/\_/hethier the appellant could ﬁip other»c.la‘i'ms__in the ,igist‘r_ict»‘cqprt
apart from. decisiqn of the Ombgdsman was d_eliberéfed by this. court in fhe
s_amAeb_di‘sp.ute and parties at hand. "-rhis was in Shabani Selemani vs
Chief Executive officer First Insurance Co. Ltd & Ancther (Civil
Appeal 361 of 2021) [2022] TZHC 9956 (Kisanya, J) held at page 11
'thaf:.-'

In addition, paragraph 17 of L_‘he plaint reads that: -



17. The defendant’s action has caused the Plaintiff to suffer
loss as the said-motor was his only source for earnihg. The
Plaintiff was earning Tanzania Shillings two hundred thousand
(Tshs. 200,000) per day.”

My scrutiny of the above averments by the appellant is that
the appellant advanced claims which were not determined by

the Insurance Ombudsman.

It is my considered view that regulation 20 of the
..Ombudsmah Regu/at/'oh does not bar the courts from hearing
and determining claims which were not referred to the
Insurance 11 Ombudsman, That being the position, the trial
court had jurisdiction to determine some of-the- appellant’s
claims which did not arise from the Insurance Ombudsman’s
decision. | |

of the Insurance Ombudsman Regu/atlon 201 3 the pecuniary
ju'riSdiction"of the Insurance Ombudsman is limited to forty
million shillings. It fo//aws,,theréfor.e, that the appellant’s-claim
of- Tshs. 70,000,000/= could hot be determined by the

Insurance Ombudsman .
I have quoted at length the above extract bemg very much aware of the
prlncnple in our ]UdICIa| Jurlsprudence that thlS court is bound by its

previous decisions unless there are good reasons or CIrcumstances to
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depart from the former decision. The cited decision :,idﬁ :':Heritagfe
Insurance Co the claimant was held to be beundto:, refer the claim with
the Insurance Ombudsman in the first place and, in case of any
dissatisfaction, ref_erence would be made to the High Court as per the
-ombudsman Regulation. In this appeal the appellant Wishes to claim on

matters not adjudicated by the ombudsman thus partly distingtished.

As I have demonstrated the same parties appeared before this court
on the same issue on the same clarms and upon ad]udrcatron the decision
rvas | grven as stated I see no new facts crrcumstance or otherwrse
dlstmgurshlng the above decrsron by Klsanya, J I thus allow the second
and third ground'.

. Onthe third __ground the trial court having fo,u_hd- that the matter was
not p_roperly_ befqre it made an order dismissing_ the same. I take the view
that this order was not expected by the trial court. This is because the
decisidh Whieh the- triallceurt retied m makingj other.erders alsoaddressed
'thisl i‘ssL‘r}e.’ | - |

This was the decsion in Juma Shabani Selemani vs. Chief
Execdtive Officer, First Insurance and another, Civil Appeal No. 361
of 2021 at page 12 which this court referred the case of Ngont Matengo
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gitgd_ by the '_ap_pellulant. in this appeal that is.to say thé_ District Court ought

to have struck oUt the plaint since it had not determined it on merit =~

I thus fiind merit in this ground of appeal with directive that where
trial court find that the suit is not properly before it the proper recourse is
to strike out the same. In the end this appea-l is- allowed the order
dismissing the piéint is set éSidé substituted wi.th_the order fésto'fing the
suit fo be tried on merit by the district court.

o Consideringf‘justice and circumstance in‘this a'_p'péal:.' I shall make no

order as to costs. .
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>N 17/11/2023
COURT: Judgment in delivered in chamber in" presence of ‘Mr. Hendry
Kitam‘b'\'/i/é,' ‘advocate ' for éb’p'ella’nt and in" absence of th'e_
respondent.
Sgd: A. J. KIREKIANO
JUDGE
17/11/2023
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