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IN THE HIGH COURT OF TANZANIA

(MOROGORO SUB-REGISTRY)

AT 1JC MOROGORO
LAND APPEAL NO, 62 OF 2023

LECONARD ELIMSU URIO.....ccuvres TP T, cavernesasens T APPELLANT

VERSUS
SELESTINE CLETUS LUSELO........;.coa01s Crraensns reisnsnnnens woors 15T RESPONDENT
MASELINA SAIMON FIKIONLI........ verssneansanann P . 2ND RESPONDENT
ROBERT TEMBE....use0u111. . “resessennuEssnann . oo 3RD RESPONDENT
JUDGEMENT

11 Oct, & 30* Nov, 2023

CHABA, J.

The matter originated from the District Land and Housing Tribunal for
Morogoro, at Morogoro (the trial Tribunal) in Land Application No. 47 of 2018.
Celestine Cletus Luselo was the applicanf, but in this appeal, he is the first
respondent. The appellant in this appeal was the 1 respondent before the trial

Tribunal.
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Briefly, the background of the matter as could be gathered from the
proceedings and Judgement of the trial Tribunal is that, Selestine Cletus Luselo,
(who in this case shall be referred to as Luselo), is the owner of the property
located at Mafisa Area within Morogoro Municipality, comprised in a Residential
License No. 1045 (Leseni ya Makazi) issued by Morogoro Municipality (herein shall

be referred to as the property).

On 19* January, 2015, Luselo sold the property to Marceline Simon Fikioni
and Robert Daniel Tembe, the 2" and 3" respondents herein. The Agreement was
reduced in-writing,. and this-agreement was admitted by the trial Tribunal as-an
exhibit. The property was sold at a consideration of TZS. 12,000,000/= and the
payment-.of the purchase price was to be paid in two instalments. The first
instalment of TZS. 9,000,000/= was paid on 19t January, 2015, the date of
execqtjgn of the Sale A_greer_ngnt, and the balance of TZS. 3,000,000[= was agreed
to be paid on 1‘8tq',‘ March, 2015. Before finalizing payment of the purc'hase pri;e
to Luselo, the 2™ and 3 respondents sold the property to the appellant herein
namgl_y,. Leonard Elimsu Urio (herein to be referred to as Urip)_. They sold the

property to Urio on oth December, 2015 at a consideration of TZ5. 15,000,000/=.

However, -Luselo did not hand over the property to the purchasers, i.e., the 2

and 3" respondents:since the purchase price was not fully paid.
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Unfortunately, the sale agreement did not show as to when the Vendor was

required to deliver the property to the purchasers. The Agreement was silent. It
appears from the records that, the property was not handed over to the
purchasers, and the purchasers, i.e., the 2" and 3" respondents had sold the
property to the appellant herein while the property was still under the possession
and occupancy of the 1% re__spondent, Luselo who afterwards faced the threats of
being forceful evicted from the property by the appellant herein. In the
circumstances, Luselo had no other option except running to Court for remedies.
In so doing, he filed Land Application No. 47 of 2018 at the_ District Land and
Housing Tribunal for Moro_qorp claiming to be declared as the lawful owner of the
property, an_d_ to declare the _appellant herein the trespasser. The application was
successful as the Chairperson of the trial Tribunal found in favour of Luselo. It was
held that, the 2" and 3fd_,respondents herein were in breach of the Sale Agreement
as they diq_not ﬁna]izg payrne;nfc of the purchase price. The title to the property
diq no,t_‘pas‘_s‘t‘o the 2" and 3™ respondents to enable t:henj pass the title to the

appellant. .

.- -~ Therefore, the .property was declared to be the lawful property of the 15t
respondent, :but he was ordered to refund the sum of TZS, 9,000,000/=.to the 2nd
and 3" respondent. Obviously, the appellant was declared-to be the trespasser.

Aggrieved by the decision of the trial Tribunal, Urio, the appellant herein-preferred
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an appeal to the High Court against the decision of the trial Tribunal, he raised

four (4) grounds of appeal as follows:

1. The District Land and Housing Tribunal erred in law for failure to consider that the
dispute between the parties was resolved by the Primary Court and District Court
of Moregoro in favour of the Appellant herein. The first respondent herein did not

challenge the Judgement and Decree of the District Court;

. 2. _That,_the. District tand.and Housing Tribunal erred in law and in fact for failure to
consider the fact that the Appellant herein is a bonafide purchaser in good faith
for a valuab]e con51derat|on and therefore entitled to be decia red the Iawful owner

of the dlsputed premlses

3. That, the trial District Land and Housing Tribunal erred in law and in fact for
declarlng the first respondent hereln as the lawful owner of the dlsputed premlses
whlle he sold it to the 2nd and 3rd respondents who ultlmately sold it to the

Appellant herem

4, That, the District Land and Housing Tribunal erred in law and in fact for note (eic)
and hold that the only remedy avallable to the first respondent is to claim for the

remalnlng / unpard balance of TZS. 3 000 000/—

The appeal was argued by way of written submissions. The appellant was
represen'ted'by the learned advocate, Mr. Ignas Seti Punge while the 1%t

respondent was represented by ‘the learned advocate; Mr.-Jackson-Liwewa. The

2nd and- 31 respondent<‘ did not file their wrltten subriiissions; as they were-dragged
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to Court as the respondents by the appellant, while they were also the judgement

debtors by the Decree of the trial Tribunal.
I have dispassionately. read and thoroughly considered the submissions filed

by the Learned Counsels on behalf of the parties herein.

Regarding the first ground of appeal that, the dispute was already resolved
by the Primary Court and the District Court of Morogoro in favour of the appellant,
and the 1% respondent never appealed against the decision of the District Court,
hence that decision is still valid and- standing, the counsel for the appellant
reinforced his stance.by citing the case of Kangaulu Mussa Vs. Mpughati
Mchodo (1981) TLR 348, at page 349 where the High Court had held inte;~alia
that; there should be some order and sanity in the institution of proceedings and
to import disolrders in the administration of justice is improper and thus
discouraged. I had the opportunity to read the Judgement of the District Court of
Morogoro dat;ad 2’fd February, 2018 passed_ by the Late Hon. A, Kimaze! RM. I_t_ is
'glear_“;frpm __tp.ngudgemgn_tt_ that,u the District Court reversed the decision of the
Primary Court for the _Pri_rnary..Courfc did not_ have the ju_risdi;tic_m to‘ entertain the
applicatic_m for ,exe‘aqution and .the_atta__chment. order was theref_qre lifted and
execution proceedings were nullified. The proceedings of the Primary Court were
all quashed and set aside, and there was an order to try the suit de-novo, and as
submitted by the counsel for the 1 respondent, Mr. Jackson Liwewa that, the

issue in the case before the Primary Court was with regards to a different subject
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fnattéf, and the issue decided by the trial Tribunal was with regards to ownership
of the landed property. The trial Tribunal was well within its jurisdiction to entertain |
an issue of ownership of landed property, and the decision, if any, of the Primary
Court, did not affect the jurisdiction of the District Land and Housing Tribunal to
entertain a dispute over landed property. The first ground of appeal being meritless

is hereby dismissed. . .

- With regards to the 2", 3" and 4% grounds of appeal, which were. argued
together, that the appellant-is the bona-fide -purchaser and ought to have been
declared the .owner of.the disputed.property, and that the trial Tribunal ought to
have ordered the 2" a_ﬁd 3rd respondents to complete p,aym_ent of the. balance of
the purchase:price amounting to TZS. 3,000,000/=. On this facet, the appellant
argues ._thatw‘l_jlglis__ the annaﬁ.de:pu_rchaser,_for value, as he I_ayvfully bought the
progg@y frorq the 2“‘1 anq 3rd _regpondents_ and has fully paid the purchase price.
He a_!sq .a;(ggeis_that, the pr_qge}rty,_[s_!ocatedA in an un-surveyed area and thy_s th_e
requirements of Transfer D;eec'i:s and Cofnmissiqner’s,,Conse_r_yt are not appliceble to
uq—spwgyg:d Ia_nd}.“He _agtua!ly argues that, the‘ requiremr;_'nts of the Land Act, 1999
are not :applic_ablg to _thf{ ]and which is a squatter land. To butprqss his a,rg_ument,
h_’e. Cited the case of NITIN, qufee Estate and 4 Others Vs. United
Englin\‘e.-e'ri,nQ ‘Wprks._i‘,td_qg:n_{d Arl_otl"ler (1998) TLR 203, where it was held
that; “no disposition of a -R/g_/?t of Occupancy can be made without the consent of
the Commissioner for Lapds”.
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The appellant also argues that, the law on breach of contracts, the remedy

for breach is not rescission of the contract but rather to sue for the remaining
balance. He cited the case of Chandrakant Vinubhai Patel Vs. Frank Lionel
Marealle and Another (1984) TLR 231, Whe'rein it was held that; “the delay
in paying the installments, even if true, could not entitle Marealle fo rescind the
transaction once It wasaqgn?p{ete@ ..... the party in dqﬁau/t could be sued for any

sum due and owing.”

. To answer these three issues;.it is-true as argued by.the counsel for the 1
respondent: that; for .one :to:be: able-to sell anything to.another, the seller must
possess the good title. The issue is whether the 2™ and 3™ respondents. had a
good title to sell the property to-the appellant. It is evident that, the title to the
property could only pass to the 2™ and 3™ respondents if they had paid the full
purchase price. The 1t ré__spondneqt,di_d satisfactor_i]y prove his title before the trial
T_rip.un’a:l, the 15 respondent was right{ on the strength of his title to rggist
EP?#?S?Q“. of l']i's._.!p.rqperql‘to persons who_ have no better title than__him;sg_l_f to the
smt p_r_op_er_t_y. an_;e it is __z‘a;gg‘eptec'i, as t.he trial Tribl.!na_l ;h'ave_”dpnle, that the 1“
rgspgnden:t _hag:i glbetter title _gr}d was in .possessi,‘or'l (‘)'f thg pro_eert,y, and has never
handed it over to the 22" and 3'? respondents since they did not pay, the balance
of the _p__urchase _prit‘:e,_ 'thep hIS _Fitlé and pos.sgessipn_has. to be prot'ected‘as_‘.agginst

interference by the appellant who is not proved to have a better title than himself

trer N

to the suit property. On the findings arrived at by the fact-finding, the trial Tribunal
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as regé'fds to Title and Possession, the 1% respondent was entitled to the relief

granted by the trial Tribunal.

Again, the transactions between the 1%t respondent and the 2™ and 3™
respondents encountered a lot of defects as under the Registration of Documents
Act [CAP. 117 R, E. 2002] and The Land Registration Act, [CAP. 334 R. E. 2019]
for a conveyance.to be effective jt is required that, documents. containing contract
to transfer for.consideration (agreements of sale, etc.), relating to any immoveable
pr0per_tyl/_,:_.t:o bg registered. Itis t{hLlS} clear that, a tr;;nsfego’f immoveable prpper_ty
by way of sale can only be by a deed of conveyance (sale deed). In the absence
of a.,_dggd qf conveyance (duly :stamped and registered as requir_eq by law), no
right, title or interest in an immoveable property can be transferred. Any contract
qf 5.?_'3.,@%3??”9“ to _§ell) WhIChIS not a Ar(.agistered_ deeq of conveyance (dgeg:l
of sale) would fali short of _.thé requirements of section 9 of the Registration of
Dpc-qn]ents_ Act (S'L‘Jpl'a)' a_lnd wil_l nqt confer any title nor trans_fer any interest in an
immovable . property. ~ According  to the . Land  Registration At
an agreement of ._sarl._e, whethgr With possession or without hpps}sessio_n, is not a
cc‘.)r_)_yegya'rj_cqais sale of ,‘i_mmq\{g_able‘ property can be made only by a registe,r__ed
inslfgr.jg\rpe‘_g:t_gr(t:cl an ag_geernent of s’a_!e dgg_s not create any jnt_grg__gt or charge;_qp its
subject matter unless it is _re_gjs!:ered.__The Land Registration Ac‘t!di_cj not exclude

the lands which are not surveyed.

T e e T
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In the circumstance, it is my considered view that, the 2™ and 3t

respondents did not acquire good title to sell it to the appellant, as they first
breached the sale agreement, and secondly, the sale agreement which was
reduced in writing was not registered, and no taxes or stamp duty was paid to

make it a valid and effective agreement.

Again, as.stated by .the counsel for-the 1% respondent, the appellant is
caught up by the principles-of Caveat Emptor, "Buyer Beware”, and as held in the
case. of Hope S$tiftung (Hope Foundation) Vs. Sisters of.St. Joseph-
Kilimanjaro, the Registered Trustees of Sisters.of St. Joseph-Himo,:Moshi
Kilimanjaro -and Ritaliza of Mt. Carmel Primary School, Land Case No 3

of 2020, HC, it is the principle of law that:

< ithout pféjz"j'alfic;e': t;:f-iﬁe éboﬁé} itis also a cardinal pﬂ'nap/é'"
" of lawin rébard k' sale and purchase of any goods including -
immovablé property 8 that.of cavest emptor, that is, et the:: = = ..
Wi iee s boyer: be:aware, < The purchaser is therefore under a general © .. '«
-« auty to inspect the property to be purchased before enter the
contract. This is critical in order to establish if there are any
defects in' Wit which could bé discoverable with due

difigence.” =~ '
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Similar principle of law was underscored by the CAT in the case of Joseph
F. Mbwiliza Vs. Kobwa Mohamed Lyeselo Msukuma, and 2 Others, Civil

Appeal No. 227 of 2019, where the Court held inter-alia that:

“evidently, by falling to pay the balance amount for the
purchase of the suit property on the day stipulated in the sale
agreement, renders failure on the part of the appellant to fulfill
the terms of the coniract from the time the deceased was
alive.”.......in the circumstances , having found that the
appellant failed to fulfil his obligation of paying the balance of
the purchase pr)‘ce for the suit property, and reco_rjnfﬁoﬁ that
the schedu/é of payments was part of the terms to be fulfilled
in the agreement and therefore of essence to the contract, we
are of the view that by virtue of section 55 (1) of the LCA, the
sale agreement dated 18/12/1989 became voidable as held by

the leaned trial judge.

Clearly, as can be depicted from the records of the lower Tribunal, and as
admitted by the 2" and 3 respondents during trial, the 2"¢ and 3" respondents
did not complete paying the balance of the purchase price, thus they were in
default, and consequently, as guided by the principles expounded in the cases
cited herein above, and as provided under section 55 (1) of the Law of Contract

Act, [CAP. 345 R. E. 2019], the Sale Agreement between the 1 respondent, and
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the 2" and 3™ respondents became voidable, and no Title passed from the 1%
respondent to the 2" and 3' respondents. The 2" and 3™ respondents had no
good Title to the property, and could not as well sell what they did not have to the

appellant.

The Hon. Chairperson of the trial Tribunal was not in any error of law or fact
when he decided that, the 1% respondent is still the owner of the property situate
at Leseni ya Makazi No. 1045, House No. 1045 Mafisa Area in Morogoro
Municipality, and that the appellant herein is the trespasser. As hinted above, the
Sale Agreement between the 1% appellant and the 2" and 3 respondents was
voidable, and no Title passed to the 2" and 3'! respondents to enable them pass

it to the appellant.

Consequently, from the above analysis, the appeal lacks merits, and it is

hereby dismissed with costs. It is so ordered.

DATED at MOROGORO this 30™ day of November, 2023.

v

IM, 3. Chaba
Judge

30/11/2023
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Court:

Judgment delivered on this 30" day of November, 2023 in the presence of
Mr. Ignas Punge, Learned Advocate for the Appellant and in the presence of Mr.
Ignas Punge, Learned Advocate holding brief for Mr. Jackson Liwewa, Learned
Advocate for 1%t Respondent also in the presence of 1%t and 2" Respondents and

in the absence of the 3@ Respondent.

AW. M ango
DEPUTY REGISTRAR

30/11/2023

Court:

Rights of the parties to appeal to the CAT fully explained.

A.W. Mmbando
DEPUTY REGISTRAR

30/11/2023
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