IN THE HIGH COURT OF TANZANIA
(MOROGORO SUB-REGISTRY)
AT 1JC MOROGORO

MISC. CIVIL APPLICATION NO. 39 OF 2023

CHAMA CHA USHIRIKA CHA MSINGI

WA WAKULIMA WA MIWA NA MAZAO

MENGINE(TUCOCPRECOS) .. 0cveuereeseeeseessssesessenssesnsssssssssnses 15T APPLICANT

MTIBWA SUGAR ESTATE LIMITED.......ccoevererrrnresrensessssesnes 2N° APPLICANT
VERSUS

SALUMU RAJABU KIDULL....couvvirereeesenereenseeseseesesnssessesenes RESPONDENT
RULING

Date of Ruling: 12" December, 2023
LATIFA MANSOOR ]

Through the legal representation of Mr. Niragira T.E, the applicant’s
advocate from Niragira Advocates based in Morogoro, the Applicants
Chéma cha Ushirika cha Msingi cha Wakulima wa Miwa na Mazao Mengine
(TUCOCPRCOS) and Mtibwa Sugar Estate Limited, preferred the instant
application by way of chamber summons made under Section 14 (1) of
the Law of Limitation Act [Cap 89 R.E 2019] and any other enabling

provisions of the law seeking orders as hereunder:
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iI[ 1. That this Honourable Court be pleased to extend time within which
|

the Applicants may lodge an Appeal out of time as per the Ruling of
the High ,;;Court of Tanzania at Morogoro all made by Hon. .tudge
Chaba Civil Appeal No. 25 of 2022 dated 30% of June, 2023.

2. Costs of the _application be borne by the respondent.

3. Any other order or relief(s) this Honorable Court may deem fit to

o .o
- grant.
., ]

P
L 1

With the Ieave of the Court the hearlng of the apphcataon was canvassed
by way of wntten submrssron by the order of th|s Court dated 31t of

October 2023

R

The appliéants were represented by Mr. Niragira T.E the learned advoeate,

whereas on his part, the respondent had the services of Mr. Abdul B.
") TR ‘l :
Kunabl the learned’ advocate

v B " " a2, by
P— l' Lo . S

LTy
S

Subrﬁittihg ih'support of the application Mr. Niragira started by notifying

thls court that, the partles to the mstant application were partles in Civil
Ce AN ]

Appeal No. 25 of 2022 at High Court of Tanzanhia (Morogoro Sub Registry)

Y L l , ! ¢ .

at Morogoro which "arose from Misc. Appllcatlon No. 25 of 2021 at
D S
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M(?rogoro Re5|dent Maglstrate Court at Morogoro He deplcted further

‘that the sald CIVI| Appeal No. 25 of 2022 was struck out on 30t of June,

E

2023 by H n Judge Chaba with dlrectlon or leave to refile an appeal
Wlthln 14 dai/s from the date of the Ruling. The Ruling of Hon Judge Chaba
had upheld -the preliminary objection raised by the respondent, and the

appeal was found incompetent..
W n RgE SR NI
L 1 ‘ R
S RNTY S BT e
Advocate Niragira argues that he has sufficient grounds as shall be
S Y| Ty
ampllf ed hereunder to convince the court to grantthe extenS|on of time
N . c iy .._;
i l R ;‘ LY

| sought In his efforts to corvince e the Curt that hie has advanced sufficient

E A ';:.': ti

¢ reasons for extensron of tlme, he referred th|s court to the case of Pita

R TR v
Kempap Ltd v Mohamed Albdul Hussem Civil Appllcatlon No. 128 of

2004 and 69/2005 CAT DSM (unreported), Hamls Mohamed Anchi v
Ao e

Asha Saidi Makunga ngh Court of Tanzania at Dodoma Misc. Civil |

‘.‘a-r;‘! Lobh L
Appllcatlon No. 03 of 2011 (unreported) and the case of Ngoni- Matengo

S5 | RPN DOt &I SO
Cooperative Marketmg Unuon Ltd v Allmq]hamed Osman [19591 EA
ri‘i PR S | L o I : .

570 to welgh hlS subm|SS|on
it L o

HJ : IE# o Lo
Counsel Nlraglra submltted further that, the 14 days granted by Hon.

.1&

. Chaba J to- f‘ e an appea] explred on 13th of July 2023 and that thére has

ap Nk ol
been a poor network on the JSDSZ for onlme filing of cases for almost
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ei days from 5th of July 2023, and thls caused the delay to refile
on the date extended by the Court through an appeal which

was,_ found to be mcompetent The Counsel also contended that, on 13t

of July 2023 Wthh was the Iast day to refile the said appeal, he was able

to Iodge the memorandum of appeal on JSDSII system, but, unfortunately
the;appeal was rejected by the Deputy Registrar. The Deputy Registrar
adyanc:mgl] lthe teason that the appeal was time barred, The Counsel for
ithe:apélloantf seems to ehallenge the decision of the Deputy Registrar of
'thes(iourt:; rejecttng to admlt the appeal he says, he' filed the appeal on
t|m1e that IS to say on 13th of July 2023 The Counsel highlighted further
thal;t |n condbuttng tlme from 30 day of June 2023 to 13t of day of July

- ..,c pont 1.

2023, the appeal was filed exactly within 14 days from when the
apphcantis hetetn was g:anted !eave by the Court to file the appeal The
aIEJ;lzlcant. Lc[ounsel art_:;ues that he complled with the Order of the Court
wThnlchﬂ (_?;rantgd the abohcants 14 days to file the appeal, and that the
ap[h)ﬂllcante fi Ied the appeal on time to the 14t day which was 13th day of
Jiul,, z2023 e

The Counsel for the Appllcant further maintained that, the Deputy
Lao Lo

Registrar,could have been correct to re]ect the’ appeal if the appeal was
Sl lfi [

filed beyond 'the 13t day of July, 2023 The Counsel highlighted further

k ::'! o
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t:"lled th% appeal on tlme following the Order of this court issued by
t
4

l
Pql

qudge Chaba that the appeal was filed on 13" day of July,
2.23 r:ght on tlme counting 14 days from the date the order of

b

Honourable Judge Chaba was given. The Counsel reminded this court on

urable

ii-l-’
“‘[P

J

lts powers to extend time before or after the expiration of time for the
d“lsputant to fi le an application or appeal. He insisted that in adversarial
sg/stem az‘palr:(ty!wcant ?ose hIS. rlght ‘due to technicalities and procedures
a‘:ﬁ he added turther that these procedures were set on!y to help the

:It -E ; HEJI [ N

court to derllver Justlce and Fiot othervwse and on this, he referred thlS
h%o:ouralole IIco‘urt the oase of Parina and Another v Abdulrasul
Arhn1ed Il."la;’ter] and two others [MISC CIVI| cause No. 48 of 1992. He
glut?mitqteld further that there was no delay to file the appeal before this
courrtasthe lappeal- wa's ﬂled on 13th of-day of July, 2023, in compliance
gf tlhe order of tTte honourable ¢ourt. Counsel for the appllcants urged this
Eodrt to fi rfld‘ in rItS .Il‘lf' n[te WIsdom and in the lnterest of Justlce there are
guﬁf"t cnen't lreasons for a]lowmg the appllcatlon for extension of t|me

¢ SR '}: r ' ‘
Replylng to the appllcants submission Mr. Abdul, the Counsel
sty b LT3 Ii'

representtng the respondent contended that the applicants re- filed the

2 i l r . t'

appeal through system (JSDSII) Wlthout attaching the drawn order of the
K R TR I R S

- Rullng WhICh allowéd them an extenSIon of 14 days to file the appeal The

O PIE R RIS
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ihsel ln5|sted that the drawn order was a vital document to be

A
H 1!% ;{
attached to show that the appllcants were allowed to file an appeal out

i

iOf tlme,‘ and that they were granted leave of the court, by Hon Judge

FEFou
F

i
Chaba 1. The’ Counsel was of the view that failure on the part of the

\appllcants to attach’ the drawn order which gave them leave to re-file the

| appeal out of time renders the appeal filed by them barred by limitations.

:'Il'ihe'](Zoudselwfor the respondent concluded that the Deputy Reglstrar of

'Lt:r?:eﬁlu-llgh Court aof Tanzanla Morogoro sub~reg|stry was correct to reJect

tjt[:e‘leappeal -llt;dged by the appllcants through JSDSII on ground of it being
at, '11’; o | Ry ST

g txme barred

AN

TR
'(II 5 "\

The Counsel for the' respondent was of the view that, the reason assigried
[ en L '
by lthei appllcants that the appeal was reJected by the Deputy Registrar

Bioad gt L
fon the appeal for it was fi Ied out of time does not constttute sufF c1ent
L i xl‘l R L ;

.cause enabllng the Court to allow the appllcatlon for extension of tlme to
T A U .

F le an appeal out of time.

1
LS U IV | |

Regarding the issue of network error, the Counsel depicted Rule 20(1) of
God oo ]Il it o |

the Judicature and Application of Laws {Electronic Filing} and contended
(TR R L =1 fi R

[that it allowslexemptton on appllcatlon by a party from filing electronlcally

G dgE e gt T N
4of the whole or part of the pleadmgs or documents where |nter alia
1;1 L r* oo
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electronrc fili $ system is either inaccessible or not available. He

'maintain"ed t'lat the provrsron cannot be applicable in.the circumstances

E

g

. of thrs case rS the appeal was successfully filed in the system but it was

Lol

rejected because it was filed out of time and there was no leave of the

court allowing the applicants to file the appeal out of time, the counsel

i B
arglies that if at all there was leave granted by the court to the applicants

to fr"rle the aopeal outrot;’ time, the applicants were duty bound to attach
the;tliulrng olr Drawn (l)rder to the memorandum of appeal. He argued
furtlhler that twhefappltcants did not access the remedy provided under Rule
£O(I§(d) of‘lptlhe Judlcature and’ Appllcatton of Laws {Electromc Filing}
Beérusel tlthtlar-j;%system:\r\‘ras acce55|ble and- available. The Counsel for the
i .j |

frespondent was of the V|ew ‘that -if the system was not available or

ih Jq S |is 1y :
§|nacce55|ble,|1 the appllcants were supposed to apply to the Deputy

ftﬁ "]t D :3'3' 3 T

Regflstrar to nexempt them from f" Ilng electronrcally as the law allows
. e

nn"ratnual ?u.ﬁg lf there is no network or when there is an error in' the

n:et\l/vlt)rkil{Acc[c;rdlng to;the Learned Counsel the issue of network error as

; guomlued bythe applrcants also is not a good cause, because the appeal

M e .: 1t
e : o, IR
41L l'o‘l- oL FAHE

was successfully t” led in the system but it was rejected for berng filed out
o i, T
: of time and because no Ieave to file the appeal out of time was attached

1,

“ k’ toed li£ o
{to memorandum of appeal The Counsel for the Applicant urged thls court
JL . !t ’ Hij T " : !" v
to dlsmlss the appllcatlon With costs
LT r:.f'ifr;, 6 Ty
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f' l}lo'w th|s is one of the applications in which the court is vested with
k lu ] -;,

powers to exerC|se its drscretlon The court may only extend time for filing

L- r!‘

-m..‘.'...
oS

A l "'

.l%ln appeal where the applrcant has advanced sufficient cause for the delay.
l

Lo

i"llhls position is well stated in the cases of Saspter Lulenga v. Republic,
l

Cnmlnal Appeal No. 107 of 2006, Court of Appeal of Tanzania at Dodoma

(unreported), Audan Chale V. Republic, Criminal Appeal No. 130 of
l. i‘.'l.l. Fo $r o) '
2003 Court of Appeal of Tanzama at Mbeya (unreported) and Shantl V.
. lL ll ' ‘
Hlndochl and Others [1973] EA'207.
l.u; ¥ lll E" R
L? l; l A
In th|s case thére. are two reasons for the delay advanced by the
lu.:,"r:."'l -
appllcants one, the reJectlon of the appeal by ‘the Deputy Registrar and
u” O i g

f two the network error That it Was due to that i improper rejection by the

|'{1

Deputy Regrstrar to ref' le the appeal and that the JSDSII system was not
L I =

‘ﬂ

| operatlng as 1there was a network problem The appl[cants contend that

they encountered 3 network failure when reﬁllng the appeal, and this is

vooorogw, o -

what caused the delay to file the appeal on time. On the contrary, the-

it 1h f AR , . o

respondent 0pposed and challenged both grounds as not sufficient

oA s por

grounds for thrs court to grant thé exten5|on of time to fi le an appeal
S RN A

argumg that the- Deputy Reglstrar rightly” re]ected the memorandum of

S o B

: appeal on ground ‘of hemg tlme barred as rt was not accompanred with

cory ok ke X
the decree or drawn order that allowed the' appllcants to'refi le the appeal
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mje" preséribed or so extended by the court. Again the issue

beyond the Li

||*

of etwork error cannot stand as a suﬁ'" cient cause as the applicant

attempted and aucceeded to refile the appllcatlon which was rejected by
the‘!{Depljty Regplstrar

|

|
Reaidlng -lthe attachment MSE4 attached to the affidavit of the applicants,
it réf: clearlthat there isno ‘reason adduced by the Deputy Reglstrar to reject
thell iappie{al‘ ﬁledﬂ by the appllcants that belng the case the respondent
ass‘jéjrtliartlII jthat |t was 'rejected due to ‘non-attachment of the decree or
drawn ‘lolr‘der |s'unfounded however it is undisputed fact that the appeal

waé rejected by the Deputy Registrar for being time bared and thus this
4 e g
court is convmced that even on non- dlsclosure of the reason for reJectton

Ky . 5* b

by 1rthe Deputy Reglstrar it is undrsputed fact that the appeal was not

accompanled with the order of the Court wh|ch allowed the applicants to

.| A
kb [ : W L IJ

file: the‘appeal outs:de the perlod that was erther prescribed or ailowed by
L [N

the Court The Reglstrar was not satisfied as to the appropriateness of the
g D | ! Ky Voo,

memorandum of appeal to be filed and thus she rejected it, and as rightly

g e ILHf 5oy
argued by the respondent's counsel, the re]ectlon of the Memorandum of
Eonok STy,

Appeal by the Deputy Registra‘r cannot amount as sufficient grounds
B | R U
warrantrng the Court to extend time for f ling an appeal
L oo pade o s
|- { Y
Z TS PR
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In T:EIatlQEn to, the |ssue‘ of network error, and as was rightly argued by the
T
respondent, ;that the’ appllcant could have applied for exemptlon from
i
fi I||ng eled:r |?lcally as prowded by the law and therefore, the applicant’s
'!;' It I
andghls ctunselfhad no excuse to delay fi Ilmg the memorandum of appeal.

I fi nd that the appllcants were neghgent in fi IImg the memorandum of
app;%al tILnely Wthh and hence their reasons do not amount to sufficient
cau%e for thggdelay JThIS posmon is stated in the case of Transport
Eqﬁ;pTent?Ltd Versus D.P. Valambhla [1993] TLR 91 (CA); Umoja
Gezrage Velli;us Natlonal Bank of Coimmerce [1997] TLR 109 (CA)
and Ins;eetor Saddil and others Versus Gerald Nkya [1997] TLR
son - |
i

ol
1 ur:tde‘rstg Jt;d a delay even of a smgle day must be accounted for as it

Sy

4
i
i

"’_"\4-).

' was stated m the case of Bushurl Hassan v. Latifa Lukio Mashayo
? N PRI :l e
where the Cc? urt of Appeal of Tanzanla stated that:
R« J:It::;l_....» .-;.,':: & : o
{
by '
i ’.:‘{ a day of even a smg/e day has to be accounted for
Y
| . , . . .
co 110 *'t‘hermse there Wou/d be no point of having rules prescr/b/ng
Lodnl o el w
P || periods wrthm which certain steps have to be taken. -
;ik. g e L-x‘H :Il [ BT
Jr ‘l‘ 0 II:
AoE in S O S
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Therefore, reckoning the date when the applicant was supposed to file
the appeal to the date of its filing, the applicant had delayed for one day

which have not been accounted for.

Based on the reasons stated above, I hereby find no good reason
advanced by the applicants to warrant this court extend time to file an

appeal. I dismiss the application with costs. Order accordingly.

DATED AND DELEIVERED AT IJC MOROGORO THIS 12™ DAY OF
DECEMBER, 2023

\

L T
“\'\-., {-{_-"",“' ‘Q\\ N

MANSOOR, L
JUDGE
12/12/2023
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