THE UNITED REPUBLIC OF TANZANIA

JUDICIARY
IN THE HIGH COURT OF TANZANIA
(MOROGORO DISTRICT REGISTRY)
AT MOROGORO
LAND APPEAL NO. 45 OF 2023

(Originating from the District Land and Housing Tribunal for Morogoro in Land
Application No. 94 of 2014)

JAMES CHRISTIAN BASIL......ccuvtiuiirurniennnnnsreesmeeremmeremsessneesons APPELLANT
(administrator of the estate of the late Christian Basil Kirua)
VERSUS
TWAZIHIRWA ABRAHAM MGEMA..........ccevenniiiiiiriesenennnnnneeens RESPONDENT
JUDGEMENT

LATIFA MANSOOR J.
Date of Ruling on: 12/12/2023

This appeal arises from the decision of the District Land and Housing
Tribunal for Morogoro in Land Application No. 94/2014. The factual
background of the matter as per the records reveals that, in the life time
of the late Christian Basil Kirua, he owned a plot of land No. 395 Block "B"
at Kola Hill, in Morogoro Municipality within Morogoro Region, which is
the subject matter of the dispute. Both parties herein are related to the
deceased, the appellant is the biological son, while the respondent is a

niece.
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It has been alleged by the appellant that, upon the demise of the

appellants father (the deceased) in 2001 the respondent’s father who is
now the deceased, unlawfully lnvaded the disputed plot of land,
possessed it and through unlawful means, prepared documents to
transfer the right of occupancy from the deceased to himself and
subsequently to the respondent On the contrary, the respondent claimed
to be the ]awful owner of the dlsputed Iand having inherited from his Iate
father who purchased the land in dlspote from the Claud Benedict (the

deceased) and biiilt a house theredn. -
T A o

W
The dtspute Ianded before the District Land and Housmg Tribunal as Land

Appltcatlon No 94 of 2014 Upon determination of the dispute, the Dlstnct

b
Land and Housmg Trlbunal herein referred‘as “the Trial Tnbunal" partly

aIIowed the appllcatlon and ordered the respondent to remain with the
disputed pIot, b_ut or'dered.hi'n‘:'l to compensate the heirs of the late Claud

Benedict.

Aggrieire'd therein, the appellant successful appealed to the 'High Court of
N | _ .
Tanzania at Dar es Salaafrn, whéreas it was decided that, the suit land

i L .
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belongs to the deceased Claud Benedict, thus, forming part of his estate

1whrch is subject to the administration of the appellant.

k

T
.
!
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' The squabbles’ were far from the end, aggneved therein, the respondent
appealed to the Court of Appeal of Tanzania (CAT), which Court nullified

the proceedings and judgement of the Trial Tribunal and those of the High -
L ;
Court and set asrde all the orders’ emanatmg therefrom because of the
i .
failure of the Trial Tribunal to' frame an issue refated to forgery. Hence,

proceeded to order the whole matter be retried by the District Land and
A l~
Housmg Tr|bunal before a different cha|rman and a new set of assessors.
e ot

Partles radhered to the Order of the CAT hence on 29/6/2022 the case
was:I heard afresh betore the District Trlbunal this time before Hon. E.

Mogasa Cha:lirperson |On the course of hearing, the respondent notn“ ed -
the Tribunal th;t the appellant is no Ionger an admrnrstrator of the estate
of élhe dei:.eas]e'd after being his letters of appomtment been revoked by

the appomtmg court, thus he lacked locus standi. The appellant herein
lr o

acknowledged the fact that he is no Ionger an administrator, but also
g l‘l R

notifi ed the trlbunal that he had appealed against the revocation order.

N e ,

Consequently, the trrbunal dlsmlssed the appllcatlon for lack of focus
EPR S O SR .

standl oﬂthe appellant here|n
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The appellant belng aggrleved thereto, he preferred the instant appeal to

this court armed with two grounds of appeal as follows
, l

1. That, the trial District Land and Housing Tribunal, erred in law
and in fact in dismissing Land Application No. 94 of 2014.

2. That, havmg been informed that there is a Pending Appeal

| challengmg the revocation * of the Appellant - herein

appomtment as the adm'inist'rator of the estate of the Late

Chrlstia'n Basil Kirua, the trial District Land and Housing
R S -.!-' :
' Trlbunal erred in Iaw in not ordering the stay of land

Applrcation No 94/2014 pending determination of that
> ¥
Appeal

oL r

;o !
With the leave of the Court the hearing of the application was canvassed
[
by way of wntten submlssion by the order of this Court dated 1%t of
[ B S
November,2003.
Lo

Although atjthe hearing of this appeal, botn 'parties appeared in person,
and unrepresented ‘but their submission was drawn by the learned |

counsels,l whereas Mr Benjamln Jonas, submitted for the appellant on
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the other ha nd, MISS Irene Felix Nambuo also learned advocate, submitted

for the respci)qnd,ent.
o
| ll )

Submitting iq support of the appeal in relation to the first ground, Mr.

Benjamin arnp[iﬁed that, it was not correct for the tribunal to dismiss the
Land Adplication No. 94/2024 as it was not heard on merit, he highlighted
that the appllcatlon was mstttuted in 2014 and the contested revocatlon

of the Ietters of admln[stratlon granted to the appellant was made on 29th

Aprll 2022 and there was a pending appeal challenglng the impugned
revocaltlon" ‘ENhICh wais tlnstltuted in 2014 he was of the view that, the
,proper order was not to dismiss the appllcatlon but to stay the same
rpendln-g{deterrnrnatlon of the appeal

<

2 t

He deplcted further that the lmpugned appllcation was Tiot heard and

o ,| !

determlned on merit; as to him by dismissing it the tribunal implied that

1 ¥
e LA I

the case was heard and determmed on merits and moreover he referred
o .{u K -
thls court to 'the case of Yusuph Shaban Matimbwa v. Exim Bank (T)

2 i

Ltd and others, C|V|I Applrcatlon 'No.162/16 of 2021(unreported) to

N LT 1
support his contentlon

""'I‘(I'" ]

P ! I

- .
R T o }

Mr.‘ Benjamin maintained fuirther that by dismissing the impugned

Appllcatlon he would not have a chance to come back to any court or
ghic e oy
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tribunal with 1;the same suit even when he succeeds in his appeal against
revocation of the admlnrstratlon He further urged this court to find that
i

the dlsmissal 'order entered by trial tribunal was erroneous and set it aside.

o

In relation to the second ground of appeal, Mr. Benjamin insisted on the

demonstrations he aforesaid and he maintained further that since his
e e

appoantment~ has been restored by 'the order of the District Court of

Morogoro dated 14t Aprll 2023 In Probate Appeal No. 7/2022 the order

- j
dlsmlssmg the |mpugned appllcatlon on ground of locus standi cannot and

should not be allowed to stand.

S R

AT Ty
The Counsel urges this court to set aside the impugned decision of trial
tnbunal wrth co35t and‘to allow the impugned application to proceed.
Respondﬁlng to the submjlssmn by the appellant Miss. Irene the Counsel
for the res;Jondent ln relatlon to the first ground of appeal she’ argued
that, theﬁtrial trIibunaI ri_gh'tly dismissed the impugned application after it

determined that, at the time of filling it the applicant had no locus standi
and the g"sémé' Es'ho'ul-d; have' been filed again by' the person with locus
standl .T'he Counsel referred this’ court to the case of Peter Mpalan2| V.
: Christmla ‘IVI‘Ll;a!ruku,ﬂCIt\nl Appeal No 153 of 2019 (2021) 1 12CA 510 to
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support the |content|on|that a person cannot maintain a suit or action

i

unless h?' hds an 1nterest in subject matter.
{

A

' F
Responding in relation tio the second ground, Miss. Irene argued that, it

was undisputable that during the determination of the impugned

application the appellant had no locus stand and he conceded. Miss Irene
| ( '

h|ghl|ghted further that the appellant wishes for the trial tribunal to

- ﬂlt; :

speculate upon the pendlng appeal defying the underlining principle of

the law that the court cannct adopt speculative explanation without any
evidence -toj gupport lt a.hd on th:s the Counsel referred this court to the
case of Iios:eta Cot;per V. Gerald Nevil and Another (1961) EA 63
and the caseii)f Sekunda Mbwambo v. Rose Ramadham (2004) TLR
436, i Che _ TR

: l.st i _ljl[ l i

ll ’l : Lo

The Counsehfor the respondent prayed this court to dismiss the 1nstant
;ppealﬁlmth ic;.osts and uphold the deC|S|on of the trial tribunal. -
Iifter 2 carelful con-5|der'at|on of the subm|55|ons of the parties and the
- I ‘ T ;

records of appeal the |ssues for determination are: one, whether the

appellant hatJl ‘locus standi to file the impugned application and two, the

propnety or: :)therW|se of the dlsmlssal order of the appllcatlon which is
' ' 1 l’ T 1. iy
subject of tt Jis ppeal
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 As to the issue c}f locus standi, this need not detain this court much as the

records reve?"al that, the appellant was appointed and he was issued with -
the Iletters of adminigtration as the administrator of the estate of the late
Christian Basil Karua on 18" of September 2007 via Shauri la Mirathi Na.
T 173/2007 at Morogoro Urban primary court before Hon. Nganga and he
i filed the impugned application on 18% day of June 2014. It therefore goes

without éayihg fhat, at the time of institution of Land ‘Application No. 94

}

. of 2014 at the DLH'I“, the app‘éllaht had a locus standi. -
- . . s .

A . [

- .l Sooatdy !
Looking furtherat thedrial DLHT's proceedings and judgment thereof both

are_ clear ﬁhat- the jmpugned application. was dismissed after the
-‘I B . - ) - -

- respondent’s notificationy towtlje Tribunal that, the appellant is no longer

| an administrator of the estate of the deceased after being revoked by the

appointing court, thus he lacked locus standi.

!
Without a sl‘dqd_ow of doubt it does not need crystal ball to see and rule

outas figjhtlyir,”s‘quittec! by the appellaﬁt that the appella nt righfly knocked
the doors of 'th_g.- trial tribunal via the impugned applicaﬁoh and that the

Haelo |

issues of iIoc,p,zs standi was raised after aﬁpellant’s revocation on 29% of
April, 2022. The Trial District Tribunal therefore did not err to hold that at
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the'_ time o rlthe mstrtutlon of the Application before the DLHT, the
i "1

appellants etters of admlnlstrat|on were aiready revoked, thus, the
i f

appellant dldl not have locus standi to institute a suit for the estate of the

I. %
Late Chr|st1a};1‘ Basil Kirua.

.
Regarding the propriety or otherwise of the dismissal order, the appellant

herein ackno%ledged before the trial tribunal the fact that, heis no longer

an adm|n|st|rator but also notifi ed the tnbunal that he had appealed

agalnst thel lrevocat|on order this meant that the appellant had
acknowledged that the appllcatlon cannot proceed and decrded on merit

upon his. revrocatlon As such the application was not determined to its
fj nal|ty a\nd Ft]ijus it was not capable of being dismissed having not being
dfatermwrl:ed 'otni the rr:erlts I am fortn“ ed in that regard, because it is
settled Iaw rl:lisl, rightly argued by the appellant that, where an appeal or
appllcatlon HlsEfound t[ojbe incompetent, the remedy is to strike ‘it out
mstead iof! d:sm|ss‘|ng“ |th1 ThlS was emphasrsed in the casé of Ngom
Matengl'ol C(; opelatlve Marketmg Union Ltd. vs: Ali Mohamed
6s‘maln#(i.l9|5|9) E.A. 15!77‘ In that case the appeal was found to be
1ncompe:;e‘nt for not’ bemg accompamed by a necessary decree Having

. R I A
con5|dered the distinction between a dismissal and strlklng out of an

¢ i cre !

appeal the Court v was of the view that the proper remedy was to strike
B A I T P .
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:out the appeal ;lnstead of dismissing for the latter phrase |mplles that a

competent appeal has béen disposed of, while the former phrase implies

that there was no proper appeal capable of being disposed of. This broad
l !

statement of principle that an _Incompetent matter before the court

deserves to be struck out as it is not capable of being dismissed was

followed in the cases mcludlng Cyprian Mamboleo Hizza vs Eva Kioso

4

-and Another C|V|l Appllcatlon No 3 Of 2010 Joan Cornstantme Vs

Mohamed Sleym Civil Applrcatlon No. 25 of 2012 (both’ unreported)

Loty

leen the arcumstances I agree wrth the appellant that, the proper
remedy was Fo strike out the |mpugned appllcat[on lnstead of d!smlssmg

rt so as to afford the apphcant a chance to fi Ie a competent appllcatlon if

- l -t 1 L

l

need SO arlses leen the mrcumstances in the matter at hand, I am not
at on_ehtfwth t]e appellant that the honourable chalrman was supposed to

stay the appllcatron as the appropnate substitute because there was
Corads nl‘." SRR

nothing pendlng before the tribunal i’ wh|ch the appellant was privy to.

z IB’ i :-El“l [

In thlS regard I quash the dlsmlssal order of the impugned application

- .
Pl I
|

and substltute 1t W|th the strlklng out order so as to enable the applicant

£ L R N VO
' H

aic the opportune tlme to revert to tribunal to seek for approprlate order.

,lfl*r
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In view of what I have endeavoured to discuss, I find the application
merited and it is hereby allowed to the extent stated. Given the

circumstances of the matter, I make no order as to costs.

It is so ordered.

DATED AND DELIVERED AT I1JC MOROGORO, THIS 12™ DAY OF
DECEMBER, 2023

AL

‘ k( 61_3“\ .

LATIFA MANSOOR
JUDGE
12™ DECEMBER, 20
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