IN THE HIGH OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
CRIMINAL APPEAL NO. 18 OF 2023

(Originating from Mpanda District Court in Criminal Case No. 110 of 2022)

SEIF SALUM....cccrururrennnns R
VERSUS

THE REPUBLIC.......... PP, anireeu .RESPONDENT

Mpanda District in Katavi Region, the appellant, did rape one 0.M (named
concealed) aged 11 years to be referred in this judgment as the victim,
When the charge was read over to the accused/appellant, he protested

his innocence.



However, at the end of the trial the appellant was found guilty, convicted
and imprisoned for 30 years. The appellant was also sentenced to pay a
compensation to the victim in the tune of one million shillings (Tshs.

1,000,000/=).

The appellant was not satisfied with both, conviction and sentence. He

hild of tender age.

4, That. the trial court erred in fact and law by taking judicial
notice the issue of the age of PW2 (the victim) something whicth

required evidence and it was not proved.



5. That, the trial court erred in fact and law by failing to
determine the credibilily of PW.2, her demeanour before the

court implies that she was telling lies.

6. That, the trial court erred at law and fact by disregarding the
Evidence of the Appellant that there was a dispute between the

appellant and PW1 (victim’s mother) which instigated the.

scripting of this case.

arned Senior State Attorney's submission that the victim

It was the
testified on how the appellant raped her in his room twice. That, the
appellant was a person known to the victim even before the incident
hence there was no mistake in the appellant's identification as they were

neighbours. He added that, the prosecution side was required to prove



age and penetration. That, PW1 proved age of the victim as seen at page
9 of the typed proceedings of the trial court. The learned counsel then
referred this court to the case of Issaya Renatus vs Republic, Criminal
Appeal No. 542 of 2015, CAT (Unreported) at page 8-9 where it was held

that a parent or guardian of the victim may prove age of the victim, and

in the proceedings at page 7 the victim's age was consid

ered and in doing

cross-'exémm‘ation, the victim was firm on her position that she was raped.
That, PW3 the Doctor at Page 12 of typed proceedings testified and
corroborated the evidence that there was penetration. He added that,
with the consideration of such evidence, the witness was credible and the

court trusted on the offence was proved beyond reasonable doubt.



When the appellant rose to rejoin, he told the court that, PW5 testified
that the victim had no bruises and her body had no injuries, and that he

did not rape the victim.

Reading the trial court's judgment, it appears that, to a large extent the
appellant's conviction was based on the testimony of the victim (PW2),
ity

PW1 and PW3. The important question that arises iskwhether, the

It

testimonies of PW1, PW2 and PW3 sufficiently pro J&t | 'qt':'llqnt s guilt

before the trial court.

.. . .63‘
The appellant's complaint in the first: ground f appeal is to the effect that

ard. It is in my belief ali the

...VIGJ;Im had testified that it was the appellant who raped
ce. That, the first time it hurt her but the second time
she was used to it, and that she was threatened by the appellant never
to utter a word about the incidence to anyone. The victim also testified
that she knew the appellant even before the incident, as they are
neighbours and that after her father had left them, the appellant was the

one who was giving her- mother money and they sometimes were eating



at the appellant’s grandmother’s house. The appellant does not dispute
the fact that he was indeed a person known to the victim before the

alleged incident.

It is true that, the ability of a witness to name a suspect at the earliest

opportunity is an assurance of his reliability. See: Marwa Wangiti

il

o

ho usually sends

missing as she had Tshs. 35,100/= before. While she is at her work place,
the victim came and behold, she had the missing Tshs. 5,000/= with her.
Thereafter, as they went home, PW1 punished the victim on that habit of
stealing money and banished from the house, and the victim ran to the

house of the appellant.



That, after a while PW1’s former house maid came to her and she told
her what the victim did. The maid went after the victim, she found her at
the appellant’s house and took her to the ten-cell leader’s office, where
she was asked who had sent her and after being threatened, she then
mentioned the appellant. The victim then added that the appellant

. . _ e . i,
sometime takes her to his room and he gets undress a

ndresses her

ital for medical examination.

s ago, PW3 did not see fluid, sperms, bruises

s vagina. According to PW3, the vagina had no

as she testified that the event has allegedly taken place three days ago.

Again, at this point it is deeply difficult for me to agree that the charge of
rape was proved against the appellant. Here is why. The charge sheet

has clearly pointed that, on diverse dates of 1% September, 2022 and: 17"



September, 2022 the appellant is alleged to have sexual intercourse with

the victim.

Meanwhile, PW1 realised her daughter has been raped on the 17" of
September, 2022 and, PW2 (the victim) in her testimony testified to have
been raped twice by the appellant, but being a standard four pupil, she

never mentions the dates of the incidences to any one, ngt alone icl;gh_er

there was ‘bad smell emanating from the victim’s vagina in which PW3

never testified on it, two, that the victim was raped specifically by the

appellant.

In the case of Mohamed Said vs Republic, Criminal Appeal No. 145

of 2017 CAT - Iringa, the Court was of the view that, the words of the victim



of sexual offence should not be taken as gospel truth, but her or his
testimony should pass the test of truthfulness. In this case at hand, the
testimony of the victim has failed the test of truthfulness, and tc make it
even worse, none of the testimonies from the remaining witnesses

corroborated her testimony as PW1 was a hearsay testimony.

For the foregoing reasons, I uphold the first ground of a veal in place of

Dated and ed at Sumbawanga this 04" day of December, 2023.
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JUDGE






