
IN THE HIGH COURT OF THE UNITED REPUBLIC OF TA ZANIA
IN THE DISTRICT REGISTRY OF SHINYANGA

AT SHINYANGA

LAND APPEAL NO. 81 OF 2021
(Arising from Land Application No. 17of 2020 of Maswa District Land and Housi Tribunal)

LUKUNGU MBEBA (Administrator of Estate .

of the Late MASUNGWA MADUHU APP LLANT

Versus

SENI SHADA II ••••••••••••••••••••••••••• II ••••••••••••••••••••• 1st RESP NDENT
DOMA KULWA 2nd RESP NDENT
MBEBAGUMEGA 3rd RESP NDENT

Date of Last Order: 08/5/2023
Date of Ruling: 08/05/2023

RULING
s. M. KULITA, l.

i

This is an appeal from Maswa District Land and Housing ribunal. It

has been scheduled for hearing today, 8th May, 2023. However, in my perusal

over the original case file particularly at pages No. 13, 17 and 28 I have

noticed that the witnesses' statements were not recorded in a nar ative form,

particularly in the cross examinations whereby the Chairman us d to record

the evidence shortly on answers only, which makes it difficult to nderstand
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"The 1st a d,2ld Respondent" page 13

--'<- • --'-.,.'
-'"

, '~

without k owing what the' question was. Some of those statements, to

mention a,few, include;
;:- .

"Theysat they were not heard" page 17

as his property" page 28 '

ent show//page 28

''It washi property" page 28

"/just wit essed//page 28

Thus, before hearing the matter I asked the parties to address me on that.

inviting the Advocates for both parties, Mr. Geofrey Tuli for the

Appellant nd Mr. Martine Sabini for the Respondents, to address the court .

on that iss e, they all admitted on the presence of such fault in the Tribunal's

record. Th Yhad the opinion that the proceedings and judgment of the trial

tribunal S ould be declared a nullity (and the whole matter be struck out.

Further, th y sought for the matter to be remitted back to the District Land



The fact that both parties to the case do not disput that the

proceedings of the trial tribunal isincurable defective for the witnesses'

statements not being recorded in a narrative form, the said proc edings are

hereby declared a nullity for colliding with the requirement of 0 der XVIII,

Rule 5 of the Civil ProcedureCode. Thus, they should be nullifie . For easy

of reference, the said of Order XVIII, Rule 5 of the Civil rocedure

Code, provides as I hereby quote;

and HousingTribunal for retrial. They find it the only remedy a ailable for

the matter.

"The evidence of each witness shall be taken down in

wnting/ in the language of the court by or in the presen e

and under the personal direction and superintendence of ~

the judge or magistrate/ not ordinarily in the form f

question and answer, but in that of a narrative a d

the judge or magistrate shall sign the same" (emphasi

mine)

For such defective mode of recording the witnesses' testi onies, this

appellate court cannot be in a position to exactly know as to w at was the
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question t at led to such short answers seen in the record. I find it a serious

irregularity done by the trial Tribunal.

Be it noted that position of the law is that, this being the first appellate

court, has duty of stepping into the shoes of the trial court and re-evaluate

the eviden e in record, in case it finds any fault in the analysis made thereon.

See, Futu e Century Ltd V. Tanesco, Civil Appeal No.5 of 2009, CAT

at DSM in which it was held;

" "hisis a first appeal. Theprinciple of law established by

t, e Court is that the appellant is entitled to have the

e idence re-evaluated by the first appellate court and give

It own findings"

It is ot in dispute that, this case was heard and determined by the _

District La d and Housing Tribunal which exercises its duties in accordance

with the La d Disputes Courts Act [Cap. 216 RE2019] and the Land Disputes

Courts (th District Land and Housing Tribunal) Regulations, 2003. However,

both legisl tions do not have provisions on the mode of recording evidence.

Therefore, in terms of section 51(2) of the Land Disputes Courts Act,
" -

the Civil" P ocedure Code [Cap. 33 RE 2019] should apply. In" the Civil

"Ptocedur Code, the procedure for recording of evidence has been
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provided under Order XVIII, Rule 5 (supra) whose citation has b en made

herein before, that it should be in a narrative form.

In the event, .I hereby nullify the entire: proceedings and uash the
" . ...' . .

: ~,

judgement of the trial tribunal and the subsequent orders made th reto. The

Appellant herein who was also the Applicant in the Tribunal, if still nterested

with the matter, is at liberty to institute a fresh suit before th Tribunal,

subject to the law of limitation. In case the matter is re-filed, it hould be

entertained by another Chairperson with a new set of Assessors. s the said

defect in the proceedings is the fault of the trial tribunal, the matte is hereby

struck out with no order as to costs against any party.

ttL·
S.M. KULITA

JUDGE
08/05/2023

t!L.
S.M. KULITA

JUDGE
08/05/2023
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