IN THE HIGH OF THE UNITED REPUBLIC OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
LAND APPEAL NO. 19 OF 2023

(Originating from Land Case No. 05 of 2022 from the District Land and Housing
Tribunal of Rukwa at Sumbawanga) .

“Hon. J. Lwezaura, the chairlady in Land Case No. 05 of

R

tribunal*befo

2022.

The gist of this appeal leans upon the claim by the appellant that the
respondent herein has forcefully acquired a piece of land part of the estate

of their late father known as CLAUDIO MWANISAWA against the will



of their family and without being given the same by the administratrix
(the appellant), in which it has caused misunderstanding among the

siblings.

The memorandum of appeal filed in this court consisted of four (4)

grounds of appea! which are as reconstructed hereunde
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_ fn dispute belonging to Claudio Mwanisawa.

Trial :ﬁ'fbuna/ erred in law and fact by entertaining the
matierin févour of the respondent while the land in dispute was
filed personally by the appellant without indicating that she is

an administratrix of the estate if the late Claudio Mwanisawa.



In which, out of the above grounds.of appeal, the appellant prays for this
court to allow this appeal and quash the decision of the trial tribunal and

the cost of this appeal be borne by the defendant.

Upon being served the Memorandum of appeal, the respondent while

replying to the grounds of appeal, raised and filg

d two points of

g

preliminary objections that;
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fbpe / what verifies of his own knowledge and

court unrepresented, and this court ordered the disposal of the
preliminary objections by way of written submission so that the parties.
would acquire legal assistance from legal experts. This court scheduled

that on or before the 26 of October, 2023 the respondent should file his



written submission in support of the objections, and the appella nt to rep[y
on or before the 09™ of November, 2023 and rejoinder if any to be filed
on the 23 of November 2023 and on the 30t of the same month, parties

should appear for necessary orders.

Therefore, the respondent filed his submissions in, support of his

be believed.

The respondent proceeded that it is his firm view that what has not been
verified by the appellant on paragraph 3 and 4 of the memorandum of

appeal is nothing but the untruth statement. That, this instant appeal is



not in compliance with the said cited order to wit; Order VI rule 15(1) of
The Civil Procedure Code [Cap 33 Re 2022] of our laws which provides

respectively as follows, and he wished to quote the same as herein;

Order VI rule 15(1):

uainted with the

G
fiFAppeal Is not under total
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The "%;épondé’ﬁi?j thep.referred me to the case with a similar stand in Paul

o

rationale of verifying an affidavit, the court in, Lisa E. Peter vs Al-

Mushoom Investment, Civil Application No 147 of 2016, quoted with
approval the Indian case of, A ,K.K Rembiar Union Of Indian [1970] 35
cr.121, which explained the importance of a verification clause in affidavit

as follows,-



“The reason for vérification of affidavit is to enable the court to
find out which facts can be said to be proved on the affidavit
evidence or rival parties’ allegations may be true to information

received from persons or allegation may be based on records,

the importance of verification is to test the genuineness and

Coming to the second point of Preliminary Objection the respondent
submitted that, the Memorandum of Appeal contains no verification clause
thus offending the Provisions of Order VI Rule I (2) of The Civil Procedure

Code [Cap33 Re 2022]



He proceeded that it is the trite law that; where Memorandum of Appeal
is made on information, it.should not be acted upon by any court unless
the sources of information are specified. That, the appellant’s
memorandum of appeal contains both the information which is not to the

best of her knowledge and that which was information of the third party

as observed for under paragraph 4 of -'the-__Memorand_urﬁ%g%ppea'l._ _
- - . S %ﬁg ‘ - .
That, the failure of the Appellant to dis {?@Fnrmnﬂgn

renders the memorandum of appeal to:be.defe
| S

Re 2022} which provides t
Fi,

% :
shall specify, by reference fo the

“and believed to be true.”

He added further that, basing on the above provisions it is settled law
that, if the verifier-had received information from other sources, he must
disclose the said source of information. He then insisted further by

referring to the case of Anatol Peter Rwebagira The Principal



Secretary, Ministry of Defense And National Service And The .
General, Civil Application No; 548/04 of 20I8; that quoted the book in
Civil Procedure by C.K. Takwani, 8th Edition. Where it was stated at page
21 that:-

"where an averment is not based on personal knowledge the

B

source of information should be clearly d;s%z%sg%&d L Y
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He then added another case of Zera Kateti vsiBaFa

Others Land Appeal No;25 O f 2021(U

G
e
e District Land and Housing

aside the dism;ssajé;%rdeﬁ

:

In conclusion, the respondent submitted that since in the present appeal
the ap._pella_nt failed to verify and to show good cause why the land
application was dismissed, he prays before this honorable court to find

the Appeal is not merited and be dismissed with costs.



In response to the respondent’s submission, the appellant filed her written
submissions in which she stated that before she embarks on the
preliminary objection and ground of appeal, she drew the attention of this
court that she is an Administratrix of the Estate of the Late CLAUDIO

MWANISAWA who passed away on July 2005 and that, she was appointed

to be the Administratrix of the Estate of the late CLAUDIG, MWANISAWA

on 03 November 2020.
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She then submitted that, in rebuttal tG: ;f_;_respo dent’s submission on

The appellant then submitted that, it is trite law that the Preliminary

Objection should base on the point of law and not point of fact, as the
matter of practice law does not state that memorandum of appeal as

pleading but generally pleading includes a Plaint, Written Statement of



Defense, Counter Claim and other pleadings -as required by the Civil

Procedure Code (Cap. 33 R.E 2022) under Order VI Rule 1.

The appel'lant proceeded further that, the law cited by the respondent in
his submission, that is Order VI Rule 15(1) of Civil Procedure Code [CAP

33 R.E 2019] is distinguishable to this memorandum ofgappeai in which it

concerns pleadings and not Memorandum of AQEJ~
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Counter Affidavit, Plaint and written statement of Defense rather than in
memorandum appeal. She again cited the case of Lisa E Peter vs Al-

hushoom Investment, Civil Application No. 147 Of 2016 (Unreported)
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which quoted with approval the Indian Case of A.K.K Nambiar vs Union

of India (1970) 35 CR 121, which stated that;

"The reason of verification clause of affidavits is to enable the

Court to find out which facts can be said to be proved on the

affidavit evidence or rival parties’ allegations may be true to

.{Eéﬁ_ N A : ol .
verification. is required*to enable*the CoUrt to find out as to

whether it will .be safe to act onystich affidavit evidence. In

absence of propefsyerifieation” dlause, affidavits cannot be

F/d

admitted as evidence

Bas ibmisgion above and plethora of relevant authorities pined

“on the'su
5

in, the appellant prays the preliminary objection raised by the Respondent

be dismissed with cost.

In rejoinder of the preliminary objections, the respondent submitted that
the attention drawn by the appellant that she is the administratrix of the

estate of the Late Claudio Mwanisawa, at the moment:is pointless because

11



at the Trial Tribunal there is nowhere that she indicates the same as she
was the one who instituted the matter, and she was to institute as an
Administratrix of the Estate of the Late Claudic Mwanisawa rather than
Imelda Mwanisawa herself. Therefore, the appellant relying on it, is to

come with a new allegation before the Appellate Court., mindful she

m
>

He then added further that, according to Wharton’s Concise Law
Dictionary Sixteenth Edition (Concise) 2013, it defines Pleadings to mean,
"Includes appeals or applications, Counter- Statement rejoinders replies

permitted to be filed before the Appellate Board,”
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The respondent then referred me to the case of Shri Udhaw Singh vs
Madhaw Rao Scindia AIK 1976 SC 744 (750); (1977) 1 SCC 511:(1970)
25CR 246 [CIVIL P.C (5 OF 1908) 66 r. 2, where Memorandum of Appeal

was defined to Mean;

"The Memorandum of appeal cortains the groi ds on which

the judicial examination is invited for purpases,

B
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memorandum of appeal shall be -

Then the respondent insisted that, t

SR

believes the facts in it are true. Things which the appellant In her

memorandum of appeal did not State. Also stated that, the Court cannot
wear the Shoes of the appellant to correct the memorandum of appeal

which was wrongly prepared. That, in Rule 5 of the Civil Procedure Code

13



(Approved Forms) (Amendment) Notice, 2022 G.N No. 355 Publish‘e_d_o_n._ |

20/5/2022, which provides Verification (Statement of Truth), that;

“A witness statement is the equivalent of the oral evidence which the
witness would, If called, give in evidence, it must include a statement by

the intended witness he believes the facts in it are trug,.”

After both sides have _co‘rp%%g!ete atheir, s&iﬁ“?nissions. on the prelim_inary'

E

I shduld point out that the submission made by the appellant opposing

the objgétlo‘n‘s*" s?wou|d be enough to straighten that verification clause is
not part of a memorandum of appeal. In that, I simply hold that a
Memorandurn of Appeal is a primary document for initiating of appeal
from the lower court to the higher court., while Pleading is a formal

statement of the cause of an action or defence. These could be documents

14



settifig out a party’s case which includes a plaint, written statement of

defensé and/or a counter claim.

As they stand, the preliminary objections raised by the respondent are
irrelevant and they stand to be dismissed. I believe the legal expert who

assisted the respondent in preparing his reply to the,;-;:g_\:_ggunds of appeal

misunderstood Order VI rule 15 (I) of the C%l P) ocedﬁfi- Code [

33 R. E 2022]. L, Ny

fay, Objections without any
i

«;";z& R _
eal Will%g%ceE'd to be determined

H
Starting with"the appellant, she submitted that she will submit.on the 1%

and 2™ grounds of appeal together and the 3%.and 4% separately.

Starting off as she clarified, the appellant stated that the evidence

adduced by the respondent during the hearing of the land in dispute

15



before the trial tribunal contained contradictions since the trig_l trib_ur_\al,-
declared the respondent to be the lawful owner of the said land in dispute
without considering the evidence adduced by his witness which created
contradiction on the issue of acres as the evidence adduced by the

respondent stated that the land in dispute is 13 acres while the evidence

adduced by Filbert Kwimba, Charles Ndezu, Edinata Wakote _and thbroad

L |
Chipusa stated that, the measured said land in dis _,ute Contain

wh %

i@z
care of the w:dow (the wife. of late CLAUDIO MWANISAWA) while the

respondent was given anather land separate from the land in dispute,

She clarified further that, the respondent decided to file a case before the

Primary Court of Kate without informing the Administratrix of estate of

16



late CLAUDIO MWANISAWA and the said court declare the respondent to
be lawful owner of the said land in dispute. She then cited the case of
Hemed Said vs Mohamed Mbilu [1984] TLR 113, where the court held
that, the person whose evidence is heavier than that of the other is the

one who must win, She then closed off on the 1% and 2™ grounds of

appeal by insisting that her evidence that she addgce'd ‘_,hg trial tribunal

>

"It was also the complaint of the Appellant that both tribunals

below erred to delermine the matter in absence of the

Administratrix of the estates of the.late Saulo bishop.

17



In view of the anomalies portrayed above, I hereby declared alf
proceedings before both tribunals below a nullity, quash the
decision and set aside all orders made therein, The matter

should be pursued by ar interested party with locus standi,”

The appellant then lastly submitted for the 4% grour_ld.-\@'f 'appeal that, the

portances ol}bemg

w \ et
\-&%ﬂ 3-_.;».?

trial tribunal has the duty to inform the parties the.|

determined in favour of the responden 5"‘"'*‘J1_|_}e theglgfg
3 . .:_% i

% _
-; ‘We are%e’ ed‘that the District Land and Housing Tribunal not

violated the dictates of Order XXII rule 4(3) of Givil
Procedure Code but denied the respondents a fair hearing, thus
the proceedings before the DLHT and subsequent appeal to the
High Court were a nullity for being conducted in the absence of

the second respondent’s legal representative.”
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The. appellant lastly submitted that basing on her submission she made
above and the plethora of relevant authorities pined in, she prays her

appeal be allowed.

Responding to the appellant’s submission in chief, the respondent
submitted that, there is no dispute that the appellant;;g;@%as the one who

instituted the Land case at the District Land angd., -

Jal tribt

T

ed to institute the same as an administratrix

occupation and peacefully enjoying the land/Farm in dispute for Over 18
Years after the death of the Respondent’s Father Claudio Mwanisawa in
2005. Thus, according to the Law and in reality he is recognized as the

lawful owner of the said Land/ Fann in dispute. That, itis a L.egal Principle

18



that each case has to be locked at it's own circumstances. Then he urged
this court to see the case of Citibank (Tz) LTD vs TTCL & Others, Civil

Appeal No. 97 O f 2003, (Unreported)

The respondent proceeded that, at the trial tribunal after hear’in'g both

parties the trial tribunal had this to Say; and he quoted

prmts

am

‘,,.G‘

] ___‘.afmba akiwa VEO, Charles Mbezu akiwa

e

; "mzee W5 Bard: g, Edinata Mkota akiwa Mzee wa Mahakam ana

njset Mpusa na Visulo kama majirani.”

He went on submitting that, the decision of the trial tribunal in Appfication
No. 05 of 2022 was dismissed for want of merit or it was entered in favour
of the respondent, and that, it is the respondent’s considered view that

the ground of appeal by the appellant that the respondent had no right of

20



occupancy over instituted application No. 05 Of 2022 or over the disputed

Jand is of no merit, and should be dismissed.

Regarding the issue of the dis__put_ed land, the respondent states that, it is

trite that the issue has been ascertained at the earliest possible stage in

the probate cause No. 03 of 2020 at Kate Primary Cougt in Nkasi District

.

the appellant had Locus Standi to institute the Land Application No. 05 of
2022 at the District Land and Housing Tribunal of Rukwa at Sumbawanga

personally?

21



He added that, the law on Locus Standi is very ¢lear as the same had
been repeatedly in many cases in this land. The Locus Standi has been
defined in the famous case of Lujuna Shubi Balonsi Snr vs

Registereed Trustees of CCM [1996] TLR, 203 (1996) as:

"A principle governed by common law Whereb%g in order to
&,

maintain proceeding successfully a plain tfﬁ’ A app/;cgnt must:

show not only that the court has pow _; { .

but also that he is entitled to bring:;

c:at'i'o.n, he submitted that the general rulée known
hat, When the property in dispute befongs fo the deceased
person, the only person with Locus Standi to sue on behalf of the
deceased is the one who has sought and obtained letters of administration

of the deceased’s estate. He then referred this court to the case of Tatu

22



Adui vs Malawa Salum & Another, Misc.. Civil Application No. 08 of

1990 HC DSM where it was held that:

"Only Administratrix of the estate who is also a personal legal
representative of the deceased can sue or be. sued over the

estate.”

Y \‘%g%
isaw

e

Application No 05 of 2022 at the District :ahd
Rukwa at Sumbawanga as Ime “ Q%Qot 'as the Administratrix
nf‘?»?,@‘i\%

e

In explaining this, the respondent stated that the matter at hand is not

probate matter, therefore the reasons given by the appellant as why she
delayed to indicate that she applied as the administratrix does not feature

in the record of the trial tribunal case.
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That, in the present, case, it'is very clear from the record of the trial
tribunal and submission by both sides that the deceased Claudio
Mwanisawa who was the Appellant’s and Respondents father passed away
in 2005, leaving the respondent in the disputed Land in which they were
on enjoying the same without interference until 2022 when the appellant

'y

instituted the Land Application No. 05 of 2022 agamst thgﬁrespondent at

the District Land and Housing tribunal of Rukﬁ‘ag U

trespassing into the disputed land.

law, It is apparent that up to this moment, no suit had been

instituted by the Appellant over the deceased’s properties,

therefore the Appellant was faulted on that area.”

24



He however added that, as the matter of law, any claim which is brou'ght_:_
after twelve (12) years is time barred. And even where an administratrix
is appointed, hef/she has no power to disturb the occupier who has

occupied the land for over twelve (12) years after the occurrence of death.

Citing Section 9 (1) of the law of Limitation Act, [Cap 89 Re 2019] which

=

provides that;

the law he is recognized as a lawful owner of the said property or land/

farm in dispute.

That, it is the respondent’s submission that the appellant had applied for

Administration of estate in 2022 that, is to say after 17 years since the

25



death of their father not for good reason of administration of the
deceased’s estate but to fight the respondent, something which is
contrary to the interest of justice. That, it is settled law that an Appellate
Court like this one should not lightly interfere with the concurrent findings
of fact by the Trial Tribunal below except where it is evident that such

é‘
concurrent findings of fact were a result of msapprehensmn, m|sdlrect|on

evidence. He submitted that, in the instant c%%&the @ *
| %gge

156 of Projest Energy vs Evelina

of 2021 HC, Tanzania at Bukoba

fower Tribunals, their decision, /s accordingly upheld as I

dismiss this Appeal for lack of merit.”

From his submission above; the respondent prays for this court to dismiss

this appeal with costs for lack of merits.
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As there was no any rejoinder by the appellant, I thoroughly perused the
submissions made by both parties before this court and I am fortified that
the only determinant issue to be delt with is whether had locus standi

to sue the respondent.

Firstly, it is important to remind the litigants before megthat this is the 1t

appellate court and that it is entitled to re- evaluai%ghe i

Rt

and arrive at its own finding with respect to; this pﬁtcularé ae'a.\-f_'e at hand.

See: Registered Trustees of Holy ‘pprlt“‘slster 5. T. vs January

af?i?%" % %}f&@%‘;w ‘%5}
¥120181%2CA 327 Augustzmg)

doing %}%@SDe;ﬂg@er testified that she is suing the respondent under her

assumed role as the admiinistratrix of the late Claudio Mwanisawa’s estate.
To make it even worse, there was no any document tendered before the
trial tribunal that proved she was indeed suing under the capacity of an

administratrix or rather she was indeed an administratrix of the late

27



Claudio Mwanisawa’s estate. This is seen on pages 1, 2, 3 and 4 of the

typed proceedings of the trial tribunal,

Nevertheless, the names of the parties as seen at the front of the records

of the trial tribunal, do not reflect that the appellant is suing under the

3

0F,2022; %
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ctabove, it is evident that the appellant was suing on her
own capacity of which she had neither /ocus standinor cause of action of
claiming the possession of the disputed land as she herself declared that

the suit land belonged to her late father.
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Again, it should be kept in mind that it was the appellant who instituted
the suit at the trial tribunal, but when one reads the 4% ground of appeal,
it will be noticed that even herself recoghised that the suit was personally
filed by herself without indicating the capacity she claims to have assumed
after being appointed as an administratrix of the deceased’s estate. And

in addition to that, the proceedings.and the judgment, .of trial tribunal

AR
33

the respondent or any cause of action to maintain a suit against the

respondent herein at the trial tribunal. It is therefore my holding that, this

matter was null and void from the word go.
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