@ THE UNITED REPUBLIC OF TANZANIA
JUDICIARY

IN THE HIGH COURT OF TANZANIA
MOROGORO DISTRICT REGISTRY
MOROGORO
MISC. CRIMINAL APPLICATION NO. O3 OF 2023

~ (Arising from criminal case no. 240 of 2017 at Morogoro District

Court)
SELEMANI BAKARI ...coovvrneenne. SR, APPLICANT
'VERSUS .
THE REPUBLIC....c.iiiveernnns TR AU _RESPONDENT
RULING -

Date of last Order: 17/01/2023

Date of ruling: 17/01/2023

MALATA, J

This ruling is in respect to an application for extension of time to file an
appeal preferred "'unqer sectidn 361(2) of the Criminal Procedure Act,
Cap.20 R.E.2022. The epblic'ant filed chamber application supported by

his sworn affidavit. The application contains prayers to the effect that;

1. this honourable court be pleased to grant leave for extension of time
to file a fresh petition of appeal out of time in criminal case no. 240
of 2017. |
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2. this »h'onourable court be pleased to-grant any other order (s) it may |

deem fit and just.

Briefly, the applicant stood arraigned for one count of rape contrary to
section 130 (1) (2) (e) and 131 (1) of the Penal Code, Cap 16 R.E 2022]
which after full trial the appellant was conVicted and sentenced to serve
thirty years imprisonment. Aggrieved by the decision, the applicant
filed notice of intention to appeal and thereafter filed the petition of
appeal pursuant to the order of Kalunde, J |n MISC Criminal Application
no.3 of 2021, N |

-Dunng the hearing of the sard appeal the republrc raised a preliminary
. objection stated that the fappeal was. out of time barred consequently,

the same was struck out henc\e this appllcatron
When the matter came for mentron on/17th January 2023 the parties

were all in attendance The applrcant appeared in person while Mr.

f
f /

Submlttrng in support of the appllcatlon the applrcant prayed the court
to consrder the appllcatron and grant the sought orders. He had nothing

much to submrt

Mr. Dustan, Iearn_ed State Attorney informed this court, the Republic

does not oppose the applrcatlon as the reasons advanced for extension

of time are tenable in law.

By way of rejoinder, the applicant prayed the application to be granted
as it is not opposed by the Republic. '
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This court has taken consideration of the submission from both parties as
‘well as the reasons advanced by the applicant in support of his application
for extension of time, the issue for determination is whether the applicant

has shown sufficient cause for the delay.

¥ .

To start with, for an application for extension of time to be granted the
applicant must advance good causé for the"délay. This position is echoed
through by section 361(2) of the CriminaI,ProCéd'ure Act, Cap 20 R.E. 2019

that reads;

'S, 361 (2) The High \ ‘Coq/f ma)ofO( good bause, aamit an
appeal notw/théféhé?hg thaL\‘ ‘i‘/}e\ pé;//ocy of //m/tatioﬁx "pr;escr/.'bed
in this sea‘/'o}z /;as elapse 2 <
Furtherh;olreft»r;)e Courtof appeal lnthe ca\s‘&é" v}of Hamisi Mahona Vs
Republllic‘, "Criminal Appéél No. 141:of 2017 (unreported) had an
opportunit;} té‘“digcuss the thrustmcv)f.sévction 361(2) of the CPA and stated

that;

"the High Court may, for good cause, admit an appeal’. That
means, for the court to determine whether it should grant
extension of time to file appeal or not, the sole determinant
factor is whether or not the applicant has. established good cause

explaining the delay.”
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There is no hard and fast rule in deﬁning what it means by the term "good
cause"”, The power vested in the Court in extending time must be
exercised ‘judiciously; particularly, when determining "good cause" by
considering circumstahces of each case, In the case of Osward Masatu
Mwizarubi v. Tanzania Fish Processing Ltd, Civil Application No.
13 of 2010, (unreported), it was stated:

"What constitutes good cause cannot iEé laid down by any hard
and fast rules. The term "good causes /é"a relative one and is

dependent upon the pa/ty see/(/ng extenS/on of time to provide

h/ T \ i "x

: NN ,
the re/evant material /ﬂ“-Q/‘dE’/’ to move the court to_\exerC/se its
‘\ v,_\'. i 1{ . o
;

d/'scretion. ’fEmp/?qsis“aqfded]\ Y

., s
\ /

“From above, the court has power to extend tlme to doany act where

R \

a party has falled to do it WIthln a prescrlbed t|me The said power is

dlscretlonary but has to be exerCIsed ]ud|c10usly This means that,

N,

there must‘tge~tang|ble ewden\ce pr‘o"Vmg existence of such fact that,

- the applicant was prevented’ by genuine reasons or there exist

S . Ke
i
““w.e..w,,«-’“/

illegalities in the judgment, among others, through which the court
can exercise its discretionary mandates to weigh on whether to grant

extension or not.
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In the present application the applicant stated that he had filed
appeal before this court which was struck out for being incompetent.
As such, he was unable to file a fresh appeal as it was already time
barred, thence, the present application. Further, he stated that, to
has shown diligence in handling the matter timely including filing the
present application instantly after been struck out.

This court is satisfied that, the applicant has given sufficient reasons
warranting grant of extension of time within which to file an appeal
out of time. Further, the court has gathered no prejudicial to the

Respondent, if the application will be granted.

Consequently, the application is hereby granted on condition that,
the applicant file an appeal within twenty-one (21) days from the
date of this order.

It is so ordered. |

Dated at Morogoro this 17%" January 2023.

17/01/2023
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