" IN THE HIIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
- (LABOUR DIVISION)
MOROGORO DISTRICT REGISTRY
AT MOROGORO

MISC. LABOUR APPLICATION NO 17 OF 2023

: ~ (Arising from Labour Review No. 1 of 2023, HC MOROGORO
Originating from the Award of the Commission for Mediation and Arbitration at Morogoro in Labour Dispute No
CMA/MOROY05/2020 dated 26/07/2021)

DIDACE MAGESA TANGATYA........... e APPLICANT

VERSUS

'YEPI MERKEZI ISTAAT VE SANAYI ANONIM

SIRKETT......... beesbrererebesefiresretesas et es e b e aen s eesa s b nnns RESPONDENT

“f,

RULING

23/01/2024 - -
MANSOOR ]

. The applicant, 'DIDACE MAGESA. TANGATYA, applied for

extension of time to be able to apply for Review of the decision

~ of the High Court in Misc. Labour Application no. 5 of 2022. The

reasons for delay are contained in the notice as well as in the

affidavit  of the applicant filed in support of the Chamber

Application.
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, The appllcatlon was opposed by the respondent who filed the _

counter adeawt and the notice of opposition. The application

was det'ermined by written submissions

In his submissions, the applicant attacks the notice of opposition

of the respondent as well as the affidavit of the respondent. He
says the reispondent:;) dio not cite any provisions of the law in the
Notioe of _, oppositi?n, thus incompetent, and -also says the
afﬁdéyitd is‘inoompegtenst as tHe respondent was. required to file
counter affidavit and not the- affidavit. He argues further that the
oouoter afﬁdawt contaﬁned only 22 paragraphs whereas he was
requiired; to'::res.pond to all 33 paragraphs of the affidavit of the
appllcant he says th|s is contrary to Act No. 26(9) of the Laws,

G.N. No 106 of 2007

The applicant . also. attacked the competence of the counter

‘%‘fﬁdavit stetir.lgl, that{ the verjﬁcation clause was defective, as the
E’q,eponent H;uo]phrey :Aloyce Chuwa and Evern Damar did not
'citisclose the source of the information they deposed in their
_ aﬁ_"ll"davits,j a:nd. this is contrary to Order XIX Rule 3 (1) of the CPC.

‘The Applicant referred the court to the case of Yohana



ity deakl vs Caspian _Limited, Labour Revision

! No 202 of 2015, High Court Shinyanga.

;';:The applicant argues further that there was the evidence of the

I

Doﬁctor who proved that indeed the applicant was sick, and that

was the sole reasons for delaying filing the Application for

Review.

The applicant . challenges Exhibit . C, which carries the name Yapi
Merkezi saying that the respondent denied at the CMA the

existence of Yapi Merkezi, and he should not be allowed to refer

~to any, exhibit carrying that name. In fact, I did not understand

at all as to which Exhibit C, he was referring td, as I went -

- through the Counter affidavit of the respondent and could not

see any annexure C annexed to the affidavit.

The reasons for delay has been explained away in the last

paragraph of his submissions, that he filed the Notice of Review

~ within 15 d[ays“as‘required under section 27(1) of GN No. 106 of

2007, but ‘_:hel.‘,agvrees to have delayed filing the Memorandum of
Review witll'lin ‘the time prescribed under section 27 (7) of the

same laws as he was sick. He said he has High Blood Pressure
o e " C

“and he »v'\'/as restricted from travelling long distances. There are
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. médical chits and letters from the Medical Officers  which

éonﬁrms that he was sick, and this was the reasons for delaying
ﬁling the Merﬁorandum of Review. He refers th.e Court to the
'c‘ase of Eddie: Hamza vs African Barrick Goldmine Limited. .
The applicant did not give the citation of this case, and he did

not attach it to his submissions.

In responding to the submissions  of the applicant, the

:ruespond‘entA !sj,tq’ges t_hafc, the applicant attached the Cover of | the
Ié/]e.dical: CEarcg:i for. p:rovjng that the applicant was sick and this is
\(\(hat prevgnteq him .from filing the application for Review on
lt,ime.« Thet rjgspondent_Asuspected that the Cover 6f the Medical
Card was suspicious as ~'the details of the medical reports cannot

be filled on the cover. The réspondent decided to verify whether
Lhé Cover V&as gehuiﬁe. It wrote the letter‘to Dodoma Referral
Lospital Lo; :; 9*“; Noverhber, 2023 (AnnexLlre YM1 to the counter
gfﬁdavi’i’)ﬂf 'udn: 10;*‘ November, 2023,  the Dodoma Referral
It-losspitai resbor;ded, 'the hospital acknowledged that the applicant
étte:nd's:w;s ‘:é \p:atient, :‘t:)ut said that the applicant was never been
éttendéd at  thé hospital on 7/10/2022 and 14/2/20'23, and that

L. S .o
for the vyear 2023, the applicant was attended only on

-



J 69/';02/202?3.7.The hospital said the Cover of the Medical Card had

some shortfalls as there was no signature of the person who had

attended h|m This therefore is not proof that the applicant was

,_i,.
51‘,'1

advrsed by the _Medical Doctor not to travel long distances on 7th

October 2022 and 14" February 2023. In fact, on 7t" November

2022 the appllcant features as present in court at Morogoro in

Labour ReV|ew No 1 of 2022, and this proves that the Applicant
! s

was not Sle and he was not restricted to travel on medical

grounds.

Again, the.reasons for delay explained by the applicant during

the hearing of Labour Review No 1 of 2022 before this Court, the

‘applicant stated that the reasons for delay was that the Court

delayeq}, to .suoply hin|1 with the copies of Ruling and that he was

here in Morogoro on 18/10/2022 and 13/02/2023 for making

follow up of the copies of the Ruling from the Deputy Registrar of

the High Court. |

The, respondent, argues that the reasons of sickness advanced by ==

- the applicant were - an afterthought, having seen now that the

fi rst reasons of delaylng to be furnished with the copies of the

| Ruhng by the Court did not work in his favour




The resplondent argues that the applicant failed to account for

i J

: each day of delay from the date of the impugned decision in

‘which he:f wants to be reviewed, that even after the Ruling

- "}deliyeéfed £’:by Hon Judge Ngwjem.be on 30/08/2023, the applicant

did not take any step until two months later, i.e. on 14/10/2023

when he ﬁled in Court the Labour Application No. 17 of 2023,

"
i

The appllcant falled to account for 64 days of delay from the

1. .
.j‘

date of the decnsmn ~of Hon Judge Ngwembe in Labour

-Appllcatlon No 1 of 2022 til the day he decided to file this

present appllcatlon in court. The Counsel refers to the case of

'Lyamuya Constructmn Company Limited vs Board of

Trustees of Younq Woimen _ Christian Association of
' O B

'i'anzania,_ Civil Ap_)glic’ation No. 2 of 2010 at page 6 and 7.

- Regarding. the competency of the | Notice of Opposition, the

responder}t] argues, and I agree as I have seen the Notice of

Opposition that, the respondent has cited the enabling provisions

of the_la'w, and Notice of Opposition was in compliance of the

requirements of the law.

L am also m agreement with the submissions of the respondent

regardlng the afF davit of the ‘respondent. The respondent"
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complied with the provisions of Rule 26 (9) of GN No 106 of 2007

in that he has filed ‘the counter affidavit within 15 days after

;receipt of the' notice of the applicant. The respondent was served
with thei. apblitation on 03 November 2023, and he filed his
counter affidavit on 16% November 2023, Well within the time
\f)rescribed The Applicant definitely sklpped the procedures
explalned |n Rule 26 (10) of GN No. 106 of 2007, as he was
[rreqwred to Fle the Reply to Counter affidavit, and/or a
I;rellmlnary1 ObJectlon the applicant cannot be permitted to raise

obJectlons on the competency of the affidavit in the written

subm|SSIons or durlng the hearing. See the case of Bruno

_Wenceslaus vs the Permanent Secreta[y, Ministry of

Home Affa]II‘S, civil Appeal No. 82 of 2017, at page 9, the

| Court of Appeal sa|d

subn?(lss/oné are not evidence. Submissions are
~genexally .meant !to' reflect the general features of a party’s
case. They are elaborations or explanations on evidence
| :f/read}/' tena’erealf,. They are expected to contain arguments

on . the applicable law. They are not intended to be a

| substitute for evidence.”




Regarding the objections raised by the respondents in previous

appllcatlons( the respondent admlts that indeed it is true that the

| !

| ,respondent rarsed .Objections as the applicant kept filing in court

mcompetent appllcatlons and that it is trite law that one should

not benefit from his own mistakes. The applicant filed three

incompetent applications before the CMA and Court, which was

Applicatibn ‘Né CMA/MORO/05/2020, Labour Revision No. 15 of

2021 before the ngh Court, Labour Application no. 5 /2022 and

Labour ReV|ew No 1 of 2022, and it would have been inequitable -

to allow a party to an employment contract to file an endless

lltlgatlon The Coun.sel cited the case of Barclays Bank
: ) ‘

Tanzanla ‘ L'i'rhited 'iv Phylisiah Hussein Mcheni, Civil

L

Appeal No. 19 of 2016, in which it was held that, “jt /s in the

/nterest of the State that there should be an end to litigations."

i

E The Counsel also crted the case of Director of Tilapia Hotel

B .]A.

lelted vs Ashura Abdlullkadlr, Civil Appeal Na. 09[2019‘

|n Wthh the Court of Appeal stated that "the court may grant

extenS/on of t/me for leave to f/e an Appeal upon the applicant

showmg suﬁ“ C/ent reason. Three times errors of law and

».l
N

procedure whether de//berate or genuine, cannot in my view,

const/tute a suﬁiaent reason as en visaged under...."”
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I''i The ré:spondeht submits that again, the applicant repeated the
! . i '

'?mi‘stakgés ihstead of applying for extension of time to file an

7}

appllcatron ; for Review against the decision delivered by

vHonourable Judge Hassan in Labour Appllcatron No. 05 of 2022, -

hejls applymg for exten5|on of time to file an application for
reVIew agalnst Labour Appllcatron no. 1 of 2022, which was also

an appllcatron for Revrew of the decision in Labour Appllcatron

No. 5 of 2022 dehvered by Hon Hassan.

T

?’he Counsel for the respondent prays for the dismissal of the
application as_there is no sufficient reasons advanced for the

granting of the extension sought.

The “application before: me is for extension of time to file the

proper: notice “of review as shown in the Notice of Application.

| Also in‘ the... chamber summons, the applicant applies for

extensron of tlme to file Review. The applicant dld not say

whether he._ wants to ~apply for extension of time for filing an

'appllcatlon for Revrew against WhICh decision, or whether he

!

wants to F Ie the notlce for review against which deasron He

_srmply wrote |n the Notlce of Appllcatlon and I quote:

: ltt.i
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;s ' :
li“That th|s Honourable Court be pleased to allow this
éppllcatlon for extension of time before filing, the proper -

notice for review”

In the chamber summons he applied for extension of time to file

- proper memorandum of review, the chamber summons reads:

i “That this Honourable Court be pleased to allow this
». application for extension of time to file the Q'roper

- memorandum of review.”

It is:not clear as to whether the applicant is applying for an

extensionfi of ti‘me to file the Notice as prayed in the Notice of -

5 Appllcatlon or to file the Memorandum of Review as prayed in

the Chamber summons. In both, the Notice and the Chamber

'summons he did not say, which impugned decision of the Court

he is seeking to Review. In the citation of both the Notice and

the Chérhbér summons, he. cited Labour Review No. 1 of 2023.

On record, there has never existed Labour Review no. 1 of 2023'
W

between the parties herein, however, there was annexed to the

l

adeawt of the apphcant a decision delivered by the High Court,

Hon Ngwembe J in Labour ReV|ew No. 01 of 2022 Wthh was an.

Aappllc,atlon for review of Misc. Labour _Revrsron No.. 05 of 2022.

o
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The appllcatlon for Revrew No. 1 of 2022 was struck out by Hon

Ju ;ge Ngwembe on 30 August, 2023 for being incompetent.

‘ l

Thus even |f we ignore the error in the crtatlon of Labour Review

Np.- 1 of 2022-, it would have been proper for the applicant to

seek for extension of time to review the decision in Misc. Labour

‘Revision No 5 of 2022, instead of seeking for extension of time to

'ﬁie an 'ap.plication to review thef application which was

l

.lncompetent for be|ng f‘ led out of time. It is important to state in

preC|se words in the prayers contained in the chamber summons

| and in the Notlce of Appllcatlon as to which decision of the Court

LR . - .
the applicant is seeking the relief for.

Assumihg now, that the applicant is seeking for extension of time
tcl)\ :ﬁle‘): an aeplicatipn for Re.vi-ew against the decision of Hon.
Hassan |n Labour _Revision No. 5 of 2022, the issue that needs
determination is whether there was sufficient ground for granting
it.:The;reasons for delay as explained in his affidavit and the
su’bmissions is fhat he was sick, and he was prevented by
5|ckness to F Ie the application for Review on tlme To prove that

he was 5|ck, he filed a letter from Dr Ibenzi Ernest and Dr

|
.

Samwel - Madesa ~ from Dodoma  Referral  Hospital ~ dated

Do



14/08/2021. This letter is of 2021, but the applicant was able to

. attend the proceedings of Misc. Labour Revision No 5§ of 2022

without : fail, the proceedlngs which ended in August 2022. Again,

he was able, and he filed Labour Review No 1 of 2022, he

- attended the proceedings until August 2023, when the

proceedi’ngs of Labour Review No 1 of 2022 were concluded
before"Honourable.ll\l%gwembe J. This letter is obviously for the
year» "20'21, as: in 2022, the applicant was a fine man able to file
céées in court,' ahd to attend to them without fail. This letter
cannot be taken‘ as proof for delaying filing the bresent
application, Which he"eught to have filed it, within 15 days from

the ldat'e of the decisien of Hon Hassan ] in Misc. Labour Revision

No. 5 of 2022.

‘Again, .the Cover of the Medical Chit was doubted, and it was

- confirmed by .the letter from Dodoma Referral Hospital dated 10t

November, 2023 (annexure YM1) to the affidavit of the

r_esponden't, that yes, the applicant has been attending the clinic, -

,and the.dates of his attendance in the clinic: were shown in the

letter, the last date of attendlng the clinic was on Q9% February
l
2023 but the cover of the medlcal card presented by the

12
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Vi applicant fin court as evidence of his sickness had some shortfalls

as it was not completed a$ required and they doubted the

signature. of the person who attended him. Despite the shortfalls,

there i$ nowhere in the medical card that is written that the

applicant is restricced from travelling from Dodoma to Morogoro

due’ to High Blood Pressure, and as records of the Couit would

show, and as ampliﬁed in the submissions of the respondent’s

counsel the apphcant attended to his matters in court here in
I

| Morogdro in 2022 and 2023, thus proving that, he was never

bre\;enféd by the ngh Blood Pressure from filing the application
for| Review for many months from the date the impugned
decision was dellvered Thus, I find no sufficient reasons for
gfaf;ting the prayer'for extension of time to file for Review of a‘n‘
uélkﬁov;;n cleﬁisibn. |

Again; :it.’ appears -the.imedical chit presented by the abplicant is
not - genuine as it wés doubted by the issuer, I would say that
proqucing the _,:false/f:aAke certificate is a grave misconduct and
one.. cpulq be prosecuted for the offence of forgefy or

misrepresentation. The question is one of a TRUST. How can an

employee. who has produced a fake and forged medical
AN ‘
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' - lcertificate in court be trusted? His evidence becomes not credible

| and cannot be acted upon by the courts. Whether such a

" certificate was material or not and/or had any bearing in

f

-;suppbrtihé his application or not is immaterial. The question. is
not of having an Ainténtion or mens rea.. The question s

producing the fake/forged certificate. The Court cannot act on a
S 1

for'gedu or fake medical certificate to grant any relief to the
ﬂ'

| applicant, and the credibility of the applicant is highly doubted.
ansquhetr,atly,; there is no merit in the present application and

the same s hereby dismissed.

- As this-iséf‘l_abor Dispute no costs are awarded.

”n M !
vl

DATED ANb DELEIVERED AT MQROGORO THIS 23%° DAY OF JANUARY 2024

&

N | LATIFA MANSOOR
e JUDGE

23%° JANUARY 2024
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