IN THE HIGH COURT OF TANZANIA
IRINGA SUB-REGISTRY
AT IRINGA

CIVIL APPEAL NO 04 OF 2020

THE REGISTERED TRUSTEES OF WORKS OF MARY
(FOCOLARE MOVEMENT) IN TANZANIA ..
VERSUS
THE NATIONAL BANK OF COMMERCE LIMITED .......0.co. 1ST DEFENDANT
LI INTERNATIONAL ..ovceenvinercevencsssnssanesssssnes ; vissener: 2NPDEFENDANT
JUDGMENT

07 & 28 March 2024
LALTAIKA, J. G
The plaintiff herein THE REGISTERED TRUSTEES OF WORKS OF

MARY (FOCOLARE MOVEMENT) IN TANZANIA instituted this suit
claiming the following ellefsfrom the defendants:

i) A declaration that the defendants are contractually
. liable as against the Plaintift.

A declaration that the act of the first Defendant
.. concealing the fact of existence of injunction order
while led to the plaintiff proceeding with the
payment of the remaining balance of the purchase
price is unlawfi.

A declaration that the first defendant has acted
bellow professional standards expected of her by
failing to reply four notices whichi were directed to
her in respect of the transaction giving rise fo this
case.
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v) An order for refund to the Plaintiff by the first
Defendant of TZS 80,000,000/= being the value of
the purchase price paid by the Plaintift.

) An order for payment of interest from the date of
Judgment until final payment thereof.

Vi) An order for payment of TZS 8,750,000/= being...
expenses incurred in purstit of this transaction. -

Vi) An order for payment of TZS 50,000, 000 /
general damages.

Vilf) An order for payment of costs of this su;t g

The factual and contextual background leading t thesu:t are not difficult

to grasp. I take the liberty of prowdmg;a brie _ summary The 1* defendant

lend money to a person called Ann 'ph Luvanda Having seen that
the debt was not being r.'fep__a'i'q, it brdéred the 2" defendant to auction a

house that belonged tothesaidMs Luvanda Jocated at Plot No 26 Block H

Mtwivila Area, Iringa‘-f? e said auction took place on 25.8.2018. The plaintiff

was the hlghest b[d fo'r*TZS‘ 80 million. Two days later that 27/8/2018 the

..:._Own payment of TZS 20,000,000 equivalent to 25% of the

pur eprtce On 27" September 2018 the plaintiff went to clear the
remal'_mhg amournit of 60 million.
Having paid the same, the defendant acknowledged receipt of the full

amount by writing. The plaintiff started to register the house in his name.
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By then the land registry for this zone was in Mbeya. While there, it was
discovered that an injunction was issues by the District Land and Housing
Tribunal (the DLHT) for Iringa. It was suspected that the 1%t defendant was

aware of the said injunction order served to him on 12/9/2018. The second.

instalment was received after that. The plaintiff came back and in [ated_

communication with the 1% defendant. Such talks failed 'h_ef]_t:e._thls' suit.

Throughout the hearing of this suit, which tookf;ethe.-_fdrrhz"bf a continuous

[daily] hearing, parties enjoyed skilful ser es - o'f Messrs. Frank

Ngafumika and Nicolas Leon learr}edf’:i‘:dy :__ét'es for the Plaintiff and 1

Defendant respectively. An ear[fer er of this court had endorsed
proceeding ex-parte agamst the second defendant. I take this opportunity

to register my smcere apprec:atlon to the learned Advocates for their

dedication and co" mltment as officers of the court, to assist this court in
reaching a Just dec15:on

To pave the way for the hearing the two skilful lawyers engaged in a very

usef__t_;lI_;.\____:_ex_eras_e of formulation of issues. It was agreed that the following
.iss’Uegguide this court in resolving the alieged controversy:

1 Whether there was concealment of essential information
between parties
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2. If the answer Is to the affirmative, whether such concealment
amounted to breach of a contract.

3. Whether presence of the injunction legally prevented the
plaintiff from registering the house in his name.
4, To what relief are the parties entitled to.

Pursuant to the principle obtained in our jurisdiction that he wh Ve

must prove (See section 110 of the Evidence Act Cap_____6 R E 2019 as

articulated by the Court of Appeal of Tanzanla:_:__:-.th_"" BERELIA

KARANGIRANGI VS. ASTERIA NYALAMBWA"“CMI Appeal No 237 of

2017 (unreported), the ball was on the 5|de of \__e.._plaintlff to prove existence

of the facts alleged to enable this Courttog[veverdict as prayed. In line with

the above, the plaintiff para‘a:éd two witnesses and tendered two
documentary exhibits. The piamtiﬁ’ -case is summarized below.,

PW1 was Allan A”' sga Lwnwa a 71-year-old gentleman, resident of

Kihesa N‘gome_:', ember of the board of trustee at the plaintiff, PW1 stated

that he res;d :-i_n\._ji-K'fHesa Ngome Area in Iringa. He stated that he has been

employ d- as a Bursar at Ruaha Catholic University (RUCU) since August
2002—-.-_:__Add1tionally, he mentioned being a trustee at the Focolare Movement
of Tanzania, of which he has been a member since 1994, He further

explained that he was appointed among members who had been with the
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organization longer, and the election was conducted jointly by members of |

Focolare in Tanzania and Kenya, with the main office situated in Nairobi.
Regarding the case, PW1 conveyed that the plaintiff “Focolare”

participated in an auction organized by the first defendant “NBC” with the

intention of acquiring .a house. He stated that Focolare emergedas the

highest bidders on August 25, 2018, and paid a down pa fj entof 25% on
August 27, 2018, amounting to 20,000 000/-- The house in question

belonged to Anna Joseph Luvanda;, located at P No 26 BLOCK H, Mtwivila

Area, Iringa. According to the auction __pr-oceq ; the remaining amount was
to be paid by September 27, 2018, WhiCh they duly fulfilled, paying a total
of TZS 60,000,000/=.

PW1 mentioned recelvmg an acknowledgment letter from the National

Bank of Commerce (NBC) Manager confirming the completion of payment

and allowmgffj them to proceed with further processes. He expressed his

ability to |clent1fy the letter, noting that it bore the NBC logo and was signed

by: then—__ aznager, Moses Mwapinga. He requested the court to admit the
_Ietter as an exhibit, which was duly certified and marked as Exhibit

P1.
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Subsequently, PW1 narrated that Focolare initiated the process of
transferring the title at the Land Registry in Mbeya. However, they faced
hindrance due to an injunction issued by the DLHT for Iringa on September

12, 2018, which restrained the bank from auctioning the house PWl stated

that they informed the NBC, Iringa Branch about this obstacle. upon
it after the last payment on September 27, 2018. |

The anunctaon according to PW1, stemmed from a dlspute between the

bank and Anna Joseph Luvanda, the owne of house He emphasized

that Focolare was not involved in the g_ase bu was nevertheless affected by
the injunction. They became aware of it-;.whﬂe attempting to transfer the title
in Mbeya, upon encounterlng af-court document from DLHT in the form of an

injunction. The document accordlng to PW1, bore the name of DLHT and

involved partles Anna Joseph Luvanda and NBC, focusing on the auction of

her house The "court admltted this document as Exhibit P2.

PW1 mentloned that when they made the final payment on September
27, 2018 the injunction had already been issued on September 10, 2018.
They -then approached the bank manager, informing him of the dispute over
the house and requested a refund, which was not fulfilled. After sending

multiple riotices, they eventually resorted to legal action, seeking assistance
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from the court. PW1 expressed his capability to identify these notices, which
were authored by Focolare and addressed to NBC.

PW1 stated that subsequernitly, they instructed their legal counsel to
initiate court proceedings. He expressed that their primary request or What-
they sought from the court, was the refund of 80,000,000/ =. He emphasu:ed
that this sum had been in the possession of the defendant for an extended

period, and ‘they anticipated compensation fOF;’;;.__t_h'e-’ a_ccru'ed interest.

Additionally, PW1.mentioned incurring exper'fseé when they directed their

lawyers to go to Mbeya for the title transfer . :’Eé"llfing TZS §,750,000/=.

He further mentioned their suffermg due to the inability to obtain the
house, which encompassed.x_ithe anx-lety associated with pursuing it,
constituting general damagesPWl elaborated that the case had also

prolonged due to the defendants non-appearance in court. As a remedy, he

prayed for compensatlon of at least 50,000,000/= and requested the

defendant to bear the costs of the case.

PW._____'explarned that they made the final instalment under the impression
that't_h_e_y would acquire the house. However, it became evident that they

would not obtain it. He lamented that had they been aware of this
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circumstance earlier, they would not have proceeded with the payment of
the second instaiment,

During cross-examination by Advocate Leon, PW1 acknowledged
that the auction occurred on August 25, 2018, and they received a bidnote
on August 27, 2018. He confirmed receiving the bid note, WhICh mdlcated
their payment of twenty million (25%). PW1 admitted--.t'he't.-:66'."September
27, 2018, they paid the remaining amount, constltutfng 75% Subsequently,
they received the certificate of sale and the tlt[e deed for the house, along

with other documents to aid in the __:tr-a:_hsf__er‘_j}._:jpmcess. He stated that he

couldn't recall the precise timing .of thetrwsnt to Mbeya but asserted that it
occurred after they received the do-cﬁhi:ents-.

PW1 mentioned that,. their advocate informed them about the bank

receiving the no‘t‘ e"""“of--:th“e-“injuncti’on order on September 12, 2018. He

clarified that although the lawyer had shown him the notice, she retained it.

He mentloned Adv Scholastica Maliti as the lawyer who provided this

inform i0 . PW1 pointed out a discrepancy of two days between the notice
he'teﬁ'cl_e'red in court and the one he referred to during testimony, indicating

uncertainty regarding the exact delivery date to court.
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Regarding the injunction, PW1 expressed certainty about its existence
before the final payment day but refrained from definitively specifying
whether it was delivered fo court on the 10th.or 12th. He reasoned that they
were unable to determine when the notice was delivered. PW1 admitted that
they assumed they were making legal payments before the DLHTlssued ...’_.che

injunction.

PW1 affirmed that since purchasing the house ln 2018 they retained the

title deed and denied evicting the owner, cntlng h 'd_'rance due to the ongoing

court case. He disclosed knowledge of the case_s outcome stating that Anna

Luvanda lost and decided to appeal as -.mformed by their lawyer. However,
he clarified that there was no decusmon invalidating the auction. PW1

confirmed receiving -a_l____l__-r-th'e h’o‘use docu'ments. but admitted to not returning

to the Land Re S I’YO 'fransfer the title after the case concluded.

Add|t|onally, he acknowledged not presenting any documents to substantiate

the costs:""lncurrecl during the attempted transfer of the title.

Durm ’""'re-exammatlon by Advocate Ngafumika, Counse! for the
Plainti:ff,. PW1 remarked that the order indicated it was issued on September
10, 2018. He emphasized that there was a distinction between the day the

order was issued and the date it was delivered. He clarified that they were
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provided with the documents but did not personally visit the [ocation. -
Regarding their decision not to return to the Registry, PW1 explained that
they were uncertain about the status of the appeal, so they focused their
attention on the NBC instead. He mentioned that their advocate d|d not
inform them about the finalization of the case. Additionally, P_W1 stated that
the issue of invalidating the auction would not have concerned hlm

PW2 was Stefano Matcovich, an Italian natlonal on resndent permit,

who lives at the Consolata Fathers Road,"""'Ga ""i:"_':ilonga Tringa. During

examination in Chief by Counsel for thePIalntlff, PW‘Z stated that he works

as a missionary with the 'Focolare-._Moﬁ';Ement- a global organization under the
Catholic Church. He mentioned belng in Tanzania since November 2019,

specifically in Irlnga He explamed his background -as an economist working

with banks and other of -|ces. in Italy.
PW2 dlsclosed hIS membershlp in the Trustee of the Work of Mary

Focolare Movement of Tanzania and their mission to find a house in August

2018He recounted their participation in an auction on August 25, 2018, in
Which:""FocoIare_ wan. He noted the payment of the first instaiment of TZS

20,000,000 on August 27, 2018, followed by a second instalment of sixty
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million on September 27, He mentioned their visit to Mbeya in early October
to transfer the ownership of the house.

He revealed that they discovered Anna Luvanda had obtained an
injunction before the payment of the second instalment, specuf‘cally on
September 10, 2018. They were unaware of the rnJunctton and:___' __BC:!Bank
did not inform them. Despite this, the bank accepted the second 1nstalment

payment on September 27. PW2 stated their .effe.j_lj_t;_s_ to seek explanations

from the bank through four letters over thefello ng months but received

no response. He mentioned that the thunctlo ‘expired in August 2019, vet

they did not receive the house fromthe bank, :Whi_c'h took no action to provide
|t

PW?2 mentioned that they Iearned of the expired injunction in April 2020.

He recounted persona Iy.::-VI51t|ng NBC Iringa Branch multiple times with their

lawyer to request the'.lhouse 's delivery. However, attempts to evict Anna
Luvanda w1th the assistance of LJ Agency failed, as she remained in the
ho_L_;g_.e,___j__Cpnseq_uentIy,- they lost interest in the house after two years
of payment and interference with their plans. Instead, they bought

another house in the Gangilonga Area. PW2 asserted their disinterest in the
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house for which they paid five years ago and their desire for a refund, leading
to the lawsuit.
PW2 stated during cross-examination by Advocate Leon that,

what he testified was based on his knowledge since his arrival in. 2019,

clarifying he was not present in 2018, However, as a member of t'_ b
and with the purchase being made by the Trustee of: the Focolare PW2

claimed to have known some details from actual members such as PW1. He

further mentioned that from Novem_b.er _20.1; """nwards, he personally

monitored the events. Regarding the |n]unct|o ), PW2 noted that it was their

lawyer who informed them about. It due;.to.thelr collaborative work, although
he couldn't recall the ex’act____._da:te_:__.-_but asserted there was evidence available,

He emphasized the wi.d‘é%grééid;évﬁar'e'hess of the injunction.

On the matter of eth‘e:r the lawyer informed him when NBC received

the mJunctlon PW2 e.xp;ressed uncertainty, stating he was not involved with
NBC He conf rmed that the auction had already taken place when the
m]unlonwas issued. However, he explained they didn't proceed with
trane%érring the house after the injunction expired because they lacked the
key, and the occupant was still in the house. Despite having all the

necessary documents, PW2 described a chaotic situation when L3
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attempted to evict the occupant, who reacted by screaming and
removing her clothes. PW2 clarified that they didn't purchase the house
and the occupant, highlighting that the disruption to their plans was. not
solely due to this incident.

Regarding communication with the bank, PW2 'men_tioned thatthebank
did not respond to their letters, and there was a lack of communrcaﬂonwrth
the bank's legal department. He emphasized th_e -im_pact df' fhe injunction,

asserting that it effectively halted any actronsHe confirmed that the

injunction was issued against the bank.
The above testimony of PW2 Wag;z.ffdfib#ved by a formal request by
Advocate Ngafumika to closé'* :rthe plai'ntiff's- case since he had no more

witnesses to parade The prayer was granted, and the court transitioned to

the defendant 5 case "as "summanzed in the next paragraphs.
DW1 was Chuwa Damel Sekwao, NBC Officer, Resident of Makongo

Juu '”--’-‘iDah e_g----S_:ai_a-am. During examination in chief by Mr. Leon, DW1 stated

thathe 5 an officer in charge of returns for non-performing secured loans
for the entire bank and is trained as a recoveries officer. He mentioned being
in this position for almost ten years and outlined his responsibilities, which

include handling defaulting loans, ensuring direct returns from the
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headquarters, and overseeing restructuring and auctioning of collaterals for
customers who fail to repay their loans.

DW1 stated that, he knows the plaintiff in the matter as the rightful buyer
of one of the collaterals that were sold after a customer failed to honour her
debt. He provided details about the property purchased bytheplamtlff,
namely a house owned by Anna Luvanda located in MtwwllaArea, Plot
Number 26 Block H, with title deed number 1998--.- He -mehtIIOned that the
auction for this property took place on 25/8/2018 and was conducted by LJ
Investment Company, with the plamtiff bemg the highest bidder at TZS
80,000,000/=. e

The plaintiff paid the ﬂrst25% '01; the bid amount on 27/9/2018 and later
cleared the.remaining 7r5'7% DW1 émphasized'that the bank handed over the
property’s ongmal tltle deecl certificate of sale, and power of sale to the
plaintiff, a!ong W|th ‘a Ietter acknowledging receipt of the full amount, to
a55|st Wlth the transfer of title with the registrar,

-.__Reg_argjlng the injunction against the auction, DW1 asserted that the bank
'nevéf:'réceivecl any news about it before the auction took place, emphasizing
that an injunction is typically issued before the auction. He mentioned that

the bank also did not receive a document dated 1/10/2018. DW1 emphasized
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that the auction was completed before these documents were received by
the bank.

DW1 expressed his understanding based on experience that an injunction
should precede the sale, and customers are usually notified 60 days before-
an auction. He mentioned being summoned to the DLHT after the auctlon,
where the application against the auction was dlsm|s_se:d_:__;-:_afte_r'-mterparty
hearing. Additionally, Anna Luvanda lost another case aﬁte.ﬁﬁ_bting to regain
ownership of the house at the High Court. o

Regarding the injunction, DW1 .claa_jfiéuc.j' thatlt was directed to the bank

and not the land registrar, who fO!Id'ff\'?i;f"S-s.--thelﬁr: own procedure, He stated that
there was no court order to nulllfy the auctlon or stop the transfer according
to the documentatlon DWl explalned that the bank couldn't effect a refund

because the auctl_on_iwasuflegal the buyer paid all the money, and was issued

with all necessary documents He emphasized that the bank was no longer

mvolved aft. __"rhandmg over the documents to Focolare and that the loan no
Ionger exasted

DWl concluded by stating that, according to loan arrangements, the
bank is no longer concerned with the ownership of the property, as the

plaintiff never returned the documents. He prayed to the court for the
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dismissal of the suit, believing that all rules were followed and that Foci:cuilaréw
is the rightful owner. .Ad_d'i_t_ionaliy, he requested costs incurred by the bank
for legal representation and other expenses.

During cross-examination by Mr. Ngafumika, DW1 stated that
his understanding is that when someone possesses the document,they dw_n
the house. He distinguished between ownership andpossessmn,
explaining that ownership entails authorlty whlle possession
involves control. DW1 clarified that after the auctlon the bank does not

grant possession but rather owne_r-s_hl_gthro__ugh the transfer of documents.

He mentioned that attempts were made to evict Anna Luvanda with the
assistance of the NBC,

DW1 .emphasized-zftﬁat- it'-is.-the buyer's responsibility to take possession.

He noted that the p._'a ntn‘fs were communicated with whenever they visited
the bank's branch m Irmga Although his duty station is at the headquarters,

DwW1 r;_per}ftlig_ne_d that he works throughout the entire country and is aware

ofthebasacassues regarding the suit.
":R_e‘garding' the transfer of ownership, DW1 explained that it facilitates
possession, and if the transfer is lawful, ownership moves to the new owner.

He mentioned that resistance to the trarisfer does not affect ownership. DW1
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stated that the injunction extends to those acting under the respondent's
instructions or as agents. He clarified that the bank-never received any order
to halt the transfer or invalidate the auction, DW1 mentioned that the bank
once supported the plaintiff, but she lost interest. He noted that at some
point, the Regional Commissioner (RC) intervened and suggested waltmg for
the court process.

With the above recapitulation, the defe‘n'dan't-’s ca'se-.ﬁa's also closed.

Desirous of gaining additional insights from a: Iega! standpomt this court

granted about a fortnight for the learned Advecates to file their final written
submissions. Yet another note. of apprecratlon is due to the learned
Advocates for filing their fi nal wrrtten subm|55|ons on time. 1t goes without
saying that such submlssrons have played a significant role in assisting this

court to arrive to th'e conclusron it deems just as per the relevant laws of our

country. Thls p05|t|on s elaborated in the next paragraphs.

Havmg critlcally reflected on witness testimonies, examined
documentary exhibits, and read through the final submissions of the learned
Ad_v_ocates-, I must admit that this is one of the most mind provoking suit. I

have presided over yet. It involves a respected charitable organization
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affiliated to the Roman Catholic Church and one of the most respected
financial institutions in our country, the NBC.
The total amount claimed, and suspicion of foul play do not reflect

ethical values of any of these two entities (nor their affiliates). ThIS makes

my task a very cumbersome one indeed. To this end I take the hberty to
clarify a few conceptual issues that I think may help in ap_p_r._e‘cl;atmg a bigger
picture of the laws obtained in our jurisdiction. I be;l.i_‘eyef’ti.wnféfis the same in
other countries as well, especially those of thecommonlaw tradition.

1 must emphasize that without prej'udice{iiid the above positive image,

I have of the parties, drawn mamly from.__ my"own world view and perception
of what I consider humanly possm!e,, thls judgment will be confined to the

issues raised by the_pa"rtles. -I-n ‘the case of JONES v. NATIONAL COAL

BO'ARD-[1957]_:___2”Qi§“- ord*‘-D‘"enning MR stated:

"In the system of trial that we evolved.in this country,

\___:_:_.Lthe Judge sits to hear and determine the issues
L ;_:_E'Qra;sed by the parties, not to conduct an investigation
._or' examination on behalf of the society at large, as

happens, we believe, in some foreign countries.”
On the first issues whether there was concealment of essential

information between parties I will go back to my eariier assertion as the
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starting point. Why would a bank with assets in million of shillings conceal
information for an eighty million shillings property involving a charitable
organization? As stated earlier, our procedural law requires a party who
assets existence of a glven fact to prove it. See ANTONY M, MASANGA

VS. (1) PENINA (MAMA MGEST) AND (2) LUCIA (MAMA I\NNI‘-\)J,r CIVII

n be. gathered

Appeal NoJ 18 of 2014 CAT. Let us see what kind of progf_"___:_
from the evidence adduced by the witnesses and ezgp__oun‘ded by the learned

Advocates.

PW1 whose testimony is more. credlbl bé’gause he had been in the
board longer than PW2 did not mmce h[s words He told the court that their
advocate informed them about the bank receiving the notice of the injunction
order on September 12 2018 He clarified that although the lawyer had
shown him the notlce she retained it. He mentioned Adv. Scholastica
Maliti as the Iawyer who provided this information. DW1 on his part
vehemently"'clenled such allegations emphasizing that the bank (NBC) never
recgwqi ____any injunction on the date mentioned.

I asked the learned Advocates to edify me on these competing views

and here are their reasoned opinions. I will reproduce verbatim a part of

their final submissions. According to Mr. Ngafumika:

Page190f 25



“Our humble but firm proposition is that, as the
auction took place on 25dt August 2018, and the

order was issued by the Tribunal on 10th Septermber

2018 it goes without saying that the auction took

place before the issuance of the said order. As the . .
order was issued on 10th September 2018 and -
communicated to the first Defendant on szh
September 2018 while secohd instalment Wa&jb’aid |

on 27" September 2018 it naturally follows that

the first Defendant was awaref f _the order

before receipt of - - the-”" second
instalment. {Emphasis mine). - -

Mr. Leon, on his part, had the __follbw_izﬁc_fj__ﬁtd'say:

From the evidé}iéé"::of the parties, there was no iota

of ewdence, thch suggests that on September
IZth 2018 the first defendant had knowledge of

the ex parte injunction order. The evidence of PW-

J and 2 on the presence of an injunction order and

) __ __ __the-same-bemg served to the 1% Defendant all came
7 from hearsay evidence. It is the rule of law that

hearsay evidence of fact is not admissible and is of
no valiue when such evidence exists. The counsel
who informed the plaintiff that the injunctive order

was served on the first defendant on September 12,

Page 20 of 25



2018, was never called to testify on this fact.

Further, the Exh.P2 tendered before the court bears

and stamp showing to have been received by the

1st Defendant. Thus, due to such a shortcoming,.

the first issue remains unproved to the balance of =
probabilities that, the 1st defendant had kno wiedge |

Of the existence of the ex- parte order, Jet alone -
concealed it. B

A careful read through the above extracts teII the Whole story, loud

and clear, on my behalf. With due respect to Mr Ngafum[ka the phrase 7t

naturally follows that the first quendqnt_;_iwas aware of the orderis

too general to assist this court. It doesnot take much thought to realize
that based on elementary Iawof evi"d'e.n_ce obtained in our jurisdiction and

legal reasoning in _generél Mr Leon's perspective is more plausible. I make

a finding that wnth regard's to the first issue, THERE WAS NO concealment
of essent|al 1nformat|0n between parties. Having respondent to the first issue

in the;__:;__nega;lve, I do not think there is any merit in discussing the second

"Mo'vin_g on to the third issue, I think whether the answer is yes
or no it makes no difference. Unless we are in a blame game, I see no

one benefitting from either side of this argument. This is because if the
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transfer was not possible because of the court injunction, the injunction
lasted only half a year. More importantly as T will explain in some details
later, parties are clearly informed that all court cases ended up solidifying
the rights of the plaintiff emanating from the lawful auction.

On the last issue that is to what reliefs are the parties entltled to,
I am inclined to point out that in the earliest stage, the plamtn‘f had fronted
a list of reliefs sought. However, they all depend .o'n-._t_he resp'onse to the first
relief sought namely: A4 declaratian thatthe defendants are
contractually liable as against the Plamtrff

I must emphasize that the |ssue of perpetual contractual liability does
not exist anywhere in the busmess world All contracts are valid for a specific
time frame. In the matter at hand a valid contract was established between
the plaintiff and the 1‘“ rst defendant upoh recognition that the plaintiff was
the h:ghest bldder in: the auction after the fall of the harmer,

_I___-:n'- my ._Oplnlon_, the 1%t defendant fulfilled her part of the promise by
prewdlngthe _plaintiff with the property's original title deed, certificate of
sale,.ll.'én_d power of sale to the plaintiff, along with a letter acknowiedging
receipt of the full amount, to assist with the tra nsfer of titie with the registrar.

To the best of my knowledge, these documents are still with the plaintiff,
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The rest of the reliefs prayed for, as will become c_l.e'ar.er shortl_"y_, become
devoid of any legs to stand on.

One would argue that the power to acquire the house is still in the
hands of the plaintiff who have the documents I have mentloned I am
inclined to provide that in the future, the plaintiff is strongly adwsed to
choose between embracing the rigorous mode of enfgrgeme_nt_ of court
decisions or stick to her compassionate approach.. [ say this with so much
respect and without any intention to touch Uponthecore values of the
parties. I could tell the dilemma ﬁ'omthedemeanour of the two gentlemen
who appeared as withesses for th_e plalntlffThey need to be willing to go
beyond kumbaya or e!se.decléf.re_, theff‘t.:hey have decided to offer the house
as a blessing to Ms. Luv"a:nde“The}e- is no middle ground.

I suspect that beard meetmgs of the plaintiff were caught between the
rock and’ a hard place how could their organization, named after Mary the
mothe_:r"_ef_--il:esus-- be_ seen in a negative light as actively evicting a woman
frem‘her”house? Unfortunately, that is the only way of enforcing court
orde;é in this country. It is also possible for the plaintiff to legally sell the
house to someone else who can find a way of cooperating with the first

defendant to transfer the rights. As the Latin maxim goes 'nemo dat quod
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non habet’ (no one can give what they do not have) it would be misplaced
hope to expect the 1% defendant to give the plaintiff the house as all the
rights to the same had been transferred from her.

With regards to other complaints raised by the plaintiff such _as the first

defendant’s acting “bellow professional standards expected of her by efélhng_
to reply four notices...” I am afraid that they have no p__la;(;e._ in "thls court.
Those are professional and ethical issues which are__..__.i'n__natufé .administr.a_ti_\fe
or tortious. S

Finally, the plaintiff is strongly adwsecl fo famlllarlze herself with the
Financial Consumer Protection reg|me under the Bank of Tanzania
BoT. Some of the issues ratsed in the plalnt could have been forwarded as

a formal complaint tg__;__t_he_ cent-_ral bank which is the chief regulator of all

financial ihstitutions..hi"
In the upshot eis-I':hereby dismiss the suit for lack of merit. Since

the plamtlff*]s a nonproﬂt trying to make the world a better place for the

ma_{glq_al,!_zed, and the first defendant is a financial institution that must deal
with different types of clients: the rich, poor, enterprising, not-so-
enterprising, and completely nonprofit, I am inclined to order that each party

bears their own costs.
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It is so ordered.

28.03.2024

Court
Judgement delivered this 28" day of March 2024 in the presence of Mr.
Frank Mpiluka Adv, holding brief for Mr. Frank Ngafumika Counsel for the
Plaintiff and in the absence of the Defendants.

3 \ '
A 28.03.2024

Court
The right to appeal to the Court of Appeal of Tanzania fully explained.

.
ZANGH O\, MOA)S
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4% 5 JUDGE
N7 ) 28.03.2024
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