


land in 2004 and has been utilizing it since then to 2018 when the dispute

arose. The Kenyamonta Ward Tribunal and District Land and Housing

Tribunal for Mara at Musoma decided in favour of the respondent.

Appellant utilized his right to second bite at the High Court via Misc. Land

Appeal 28 of 2022 where the decision of the lower tribunals was upheld.

Still unsatisfied and noting the matter originated from the Ward tribunal,

applicant confronted this court with his prayer for certification that there

is point of law involved as shown at paragraph 5 thus;

a)

b)

a)

Whether it was proper the vendor as joint owner could pass
title of the suit premises to the purchaser without consent of
the other joint owner, his wife.

Whether it was proper for the High Court to affirm the two
lower tribunals’ decisions while the sale agreement of the suit
premises was of no legal effect.

Whether the sale agreement between Mr. Nyamako Maitari and
the respondent/Mohere Morate was not 1atal.

Whether it was proper for the High Court to pronounce or
declare one of the parties is a rightful owner on the uncertain
/and while the respondent faults on descriptions of the disputed
land accordance Regulation 3 (2) (b) of the Land Disputes
Court (the District Land and Housing Tribunal) Reguiations
2003 GN No. 174 of 2003 (The Regulations).

Whether it was proper for the ward tribunal members consulted
a total of twenly two (22) nejghbors surrounding the land
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Tribunal neither at the High Court. For her the issue cannot be raised at

this level.

While eIaboratiAng the fact she said it has to be known that respondent
bought the land form Nyamako Maitali and not from the husband of the
applicant. In 1994 applicant husband sold the land to Maitali who
utilized the land since 1994 to the year 2004 when was sold to
respondent. During all that time the applicant was aware that the land
was sold and she did not initiate any legal proceedings. She said she
didnt find a Jegal point to certify as the respondent is the second owner
and bonafide purchaser who is protected by law as he gave
consideration when buying the land. Counsel urges me to read Suzana
Kesi Warioba vs Shida Dalawa, Civil Appeal No. 44 of 2017 CAT at

Mwanza the court held that innocent purchaser should not be disturbed.

Counsel combined issues in 5 (b) and (c) on decision of the High Court
and sale. It was her submission that issues should not be considered as
applicant failed to show how the contract is said to have no legal effect.
She clarified that legality of the contract is provided at section 10 of the
Law of Contract Act, Cap 345. In the case at hand, she said there was
free consent, parties were competent, it was lawful object and there

was consideration. Counsel warned this court not to act as a conduit and
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rules of procedures. She said the issue has no quality to be certified as it

is the matter of evidence.

The last 5 (f) point, applicant did not show how High court decision
denied her rights as what is on record the High Court confirmed that the
respondent had heavier evidence than applicant as he owned the land
for many years before he was disturbed. Counsel prayed this court not
to certify as all points has no value to be called points of law and pray

the application to be dismissed with costs.

Having considered the application’s records and the submission advanced
by each party, the duty of this Court lies to consider whether or not this

application is meritorious.

It is the trite that if a person is not satisfied by the decision of one court
to appeal to the higher court. As this application traces it root on land
disputes, section 47(3) clearly provides for the right to appeal to the
court of appeal upon proof of existence of point of law;
47(3) Where an appeal to the Court of Appeal originates from the
Ward Tribunal, the appellant shall be required to seek for the

Certificate from the High Court certifying that there is point of law
involved in the appeal.

First of all, I wish to state from the onset that this is an application for

certification on point of law so that applicant may appeal to the Court of
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Appeal and not an appeal. In certifying, there must be real point of law

worth to be addressed by the Court of Appeal.

The first issue 5(a) is on consent of the joint owner of the suit premise.
In her submission applicant informed this court he was not aware of the
sale. Records show that there was matrimonial dispute between the
applicant and deceased who was the owner of the disputed land which
forced the applicant to run away. It is not known when she run away
there was divorce or otherwise and it was not stated if applicant was
given her share on the matrimonial property. For the applicant to
establish that she was a wife and the disputed land was matrimonial and
she had not given her share when she run away needs evidence and not
a point of law. The case of Zakaria Barie Bura vs Theresia Maria
John Mubiri (supra) is distinguishable in the sense that the property in
the said suit was jointly acquired and there was a joint offer over the
land. In the case at hand, it is not proved if the property was -

matrimonial by the time of sell as analyzed.

Further the issue of illegality of the sale agreement in 5(b) and (c) was
not elaborative, however as analysed the issue of consent, deceased
sold his land and there was consideration and the applicant was aware

of the sale and new owner. The time lapse from sale to when the
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dispute arise is enough to leave the lawful purchaser to peacefully
enjoys the lands which he [awfully purchased. See Suzana Kesi
Warioba vs Shida Dalawa, (supra) and I. S Mwanawina & John A.
Chale vs Chiku Mapunda, Land Appeal No. 53 of 2018. The two

issues cannot be certified as points to be forwarded to the higher court.

At paragraph 5 (d) about the size of the disputed land was not part of
the appeal at the high court, however, as submitted by the counsel for
the respondent, the matter started at ward tribunal and when visited the
locus in quo size and boundaries of disputed land were ascertained
enough to warrant execution. However, ward tribunal has different laws
and procedure in entertaining land issues and is not bound by the cited
regulations. Further on the issue of visitation of the locus in quo as
listed, the ward tribunal recorded the proceedings while visited the locus
in quo and sketch map was prepared. The issue that who give
clarifications or elaboration while at the /ocus is a matter of evidence
and not a law. So far as the sketch map was drawn and minutes were
prepared, I find no need to fault members of the tribunal on visitation

hence no point of law worth certification.

On the decision by the Hight Court which based on section 3(2) (b) of

the Evidence Act, that the respondent has proved his case to the
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