IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
CIVIL APPEAL NO, 9070 OF 2024

(Originated from Ruling of {G.B. Luoga ~ Senior Resident Magistrate) Mpanda District Court in Civil
Application No. 8483 of 2024)

ANDREA BUKUKU ......

REHEMA KIRITI SADICK

02/05/2024 & 07/05/2024

MWENEMPAZI, J.

p'r_eviousl_y"knowm as LWITIKO ANDREA BUKUKU to be exhumed and

reburied according to Islamic rites under the close supervision of the police
and Municipal Health Officer. The order was issued on the 23" day of April,

2024.



According to the application the applicant applied for an order for
exhumation and reinternment of the deceased body of Juma Andrea who
was buried on the 17% day of April, 2024 at Kashaulili cemetery. He also

applied for any other order the court may deem fit to grant.
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In the accompanying affidavit the applicant stated t

tzshe was the legal

wife of the deceased referred by the applicant Juma‘ndrea BTJ% kuhereby
s = i, ;”é:i\& _-;.f.
August, 2022 at

cohabitation since

e religion and started to profess Islamic

It is stated that the late Juma Andrea Bukuku died

The:app.!_icant has stated that being a legal wife of the deceased she felt that

it is not proper for her late husband to be buried without following Islamic

rites, she wanted him to be buried under Islamic rites including general



cleaning of the deceased body, prayers and buried. Those procedure were
not adhered to which in Islamic religion it is against God’s order and

commands.

According to paragraph 10 and 11 of the affidavit, the applicant requested

@3 \2:.513-

the body of the deceased from his father Andrea Blkuku and the latter

denied that his son was not professing Islamic

afnfl t@%&l{wq%%ghat he

o i oy
G T 4

will be buried in Christian religion. That promise was also hotfulfilled as it

%,

N . < ” X
was rejected because the deceased hz nged: religion. Hence, he was

.

d that ifithe prayers will not be

averred thgt his:son Lwitiko Andrea Bukuku was a registered voter with his
registration identity No. T-1003-2428-026-4 and also had a driving licence
No. 400 300115. He was a Christian of the Moravian Denomination and

baptized with a Christian certificate,



That he never in his life changed his religion into Islamic, hence the
allegations laid down by the applicant is a mere lie and an afterthought. He
has therefore never changed his name to Juma Andrea Bukuku and denies
the alleged marriage certificate and has stated that it is inadvisable as the
same was made contrary to the law governing marridge — Law of Marriage

Act, [Cap 29 R.E 2019].

Wi

ation erred at law to hold that

misdirectéd itself to hold that Lwitiko Andrea Bukuku and Juma Andrea

Bukuku is the same person without any proof whatsoever.



3. That, the court which heard and determined the application erred at
law to hold that Juma Andrea Bukuku is deceased without any proof
proving the same.

4. That, the court which heard and determined the application erred at

law to hold that Juma Andrea Bukuku changed religion from

Christianity to Islamic without any proof W atsoever.y,
W

f;;ag:;k Mwakyusa

deceased wa fessing Islamic religion after converting from Christian
belief to Islamic religion. He argued that the application was made under
section 95 of the Civil Procedure Code, [Cap 33 R.E 2019] and section 9 of

the Inquest Act, [Cap 24 R.E 2019]. That section does not empower the



trial court to hear and determine the matter without there being the
substantive laws allowing the court to do that. That was decided in the case

Bunda District Council Vs. Villiam Tanzania Ltd [2002] TLR 385

where it was held that: -

ect to the
.
Provigrsdy

LE;
it

ng Ltd Vs. Minister of Energy and Minerals, Misc.
Commercial Application No. 74/2014 High Court of Tanzania -~ Commercial

Division (unreported). In that case it was held that: -



"Section 95 of the Civil Procedure Code does not confer
any jurisdiction on the high court or courts subordinate

thereto; rather it provides for inherent powers of the High

Court and subordinate courts, such powers can only be

adh

“(JALA), which

<5
i

ed section 95 of the Civil

‘The counsel argued that the question of jurisdiction must be ascertained by
the court at the beginning so that it is clear that the court is clothed with the

necessary jurisdiction. In order to support the argument, the learned senior



counsel cited the case of Fannuel Mantiri Ng'unda Vs. Herman Mantiri
Ng'unda and two Others [1995] TLR 155 at 159 where the court of

Appeal of Tanzania held: -

"In our considered view, the question of jurisdiction. is so

Eoe
Ak
g

fundamental that the courts must asa matte

=of practice

evidence that the court was not properly vested with

Jurisdiction. ”



In this case, the applicant cited section 95 of the Civil Procedure Code and
Section 9 of the Inquest Act, [Cap. 24 R.E 2019] as enabling provisions. That
means the trial court was sitting as a Coroner’s Court. The counsel in the
submission referred this court to section 4(1) of the Inquest Act, [Cap 24 R.E

i

2019] which provides for the functions of the coronefs

E s};;?-‘.’

which is uhknown;

ircumstanees as to require an inquest in pursuance of the

Provisions of any written law”,

Section 4(2) provides that Coroner’s Court shall not hear or inquire into any
matter or proceedings arising otherwise than under the Inquest Act. He

submitted that the duty of the coroner’s court is to inguire into the death of



unknown person of a violent death whose cause is unknown. He went
submitting that given the provisions of the Act, the same is inapplicable to
the situation facing the present case. He argued that Lwitiko Andrea Bukuku

died the known death even the affidavit of the applicant shows that the late

Lwitiko died due to car accident and that is confirméd:in the burial permit,

Rehema Kiriti Sadick were properly married by relying
on what it purported to be a marriage certificate which was in contravention
to the law. He went on to submit that, marriage in the country is governed

by the law of marriage Act, [Cap 29 R.E 2019]. He submitted that under

10



Islamic Marriage section 2(1) it is officiated by kadhi — Muslim priest or
preacher or a leader of Muslim community who has been licensed under the
Act, Law of Marriage Act (LMA) to celebrate marriages in Islamic form section
33(1) of the Law of Marriage Act, [Cap 29 R.E 2019] requires certificates to

be issued. The same mustbein a prescribed form. Héwent on to challenge

iarriages those certificates

f theilaw and®it does not justify the

The counsel prayed to submit on ground 2,3 and 4 together. He submitted
that the certificate of birth of Lwitiko Andrea Bukuku, baptismal certificate,
voters identify card, and a burial permit were attached as annextures. All

the exhibits are concerned with Lwitiko Andrea Bukuku and not Juma Andrea

11



Bukuku. The trial court did. not receive any evidence that the deceased
Lwitiko Andrea Bukuku is the same. person as Juma Andrea Bukuku, In the
appiication, it was not stated that Juma Andrea Bukuku changed religion,
There is no any evidence brought by the respondent that Lwitiko Andrea

Bukuku is Juma Andrea Bukuku.

The counsel for the appellant submitted thati -T.’I K

buried at Nsemulwa not Kashaulili. And tha

b

< ~
‘evidence was produced

13t the respondent wants to exhume the body to bury

move shows fack of love to the deceased.

In conclusion he prayed that this court should not to allow exhumation of

the body. That will be injurious to the health of the society around. Since

12



the issue concerns the society, the counsel informed this court that they do

not pray for costs.

As it was earlier on shown, the respondent was being represented by Mr,

Hamad Amour, learned advocate. In reply to the submission in chief he

commenced by responding to the issue of jurisdiction™ Efch was raised by

the counsel for the appellant as an objection to taetapp

issues without

submitted on the section which ousts jurisdiction of the court to hear and

determine application of the nature as this one.

He submitted that the citation of the law, does not confer jurisdiction to the
court. The jurisdiction of the court emanates from the law.

13



In the submission in chief, the counsel cited section 4(1) of the Inquest Act,
[Cap 24]. The section applies when the court sits as coroner’s court. The
counsel for the respondent submitted that in the impugned application, the

trial court sat as a normal court.

On the grounds of appeal, he observed that the appellants counsel has

English, TH:e.--ce cate being issued by Islamic Development Trust does not

invalidate the certificate.

Our courts have been receiving the certificates as evidence in a divorce case

and the documents have been in use. If this certificate will not be

14



recognized, it will create double standard. That there are times the
certificates are held valid and times when they are not valid. It is the opinion

of the respondent that the certificate is a valid certificate proving marriage.

The counsel replied to the grounds 2, 3 and 4 as fol[ows-: -

Lwittko and

bearing:the:

ppeal fault that there was no evidence that Lwitiko
ed his religion without there being any evidence. The
counsel has said there must be procedure of change of religion. However,
that has not been clarified further, what procedure was supposed to be

followed.,

15



The counsel submitted that when a person changes religion from any religion
to Islam, there is no certificate which is issued. However, he is required to

state his profess which changes his religion into Islamic religion.

This person, is dead, the question is what then shows us that he changed

religion. The counsel replied the self-posed question by'si ggesting that they

will go back to look at his way of life. The dece : '@fg’his case,

contracted

hat he was a

Ve
2

conflict but the counsel for appellant erred and said what religion wants to
exhume the body. It is the wife of the deceased who wants to exhume. It
is intended to fulfil four rights a deceased who is a Muslim is entitled to. The

rights are: -

16



1. The right to be washed according to Islamic procedures.
2. The right to be shrouded (kuvishwa sanda).
3. The right to be prayed for according to Islamic rites,

4. To'be interred according to Islamic rites.

On the difference of names, Lwitiko Andrea Bu’kuﬁuzé‘f‘@

nd Juma Andrea

various dedsl which allow to raise the issue at any time. Second, the
counsel for respondent has submitted that the trial court had inherent
jurisdiction. He submitted that on behalf of the appellant they have cited the

case Tanzacoal East Africa Mining Ltd Vs Minister of Energy and

17



Minerals (Supra) which clears the air by guiding what should be dore.
The applicants ought to have moved the court under Judicature and
Application of Laws Act [Cap 358 R. E 2019]. Third, the counsel submitted
that there is no law ousting jurisdiction I have cited section 4(1) of the

Inquest Act, Fourth, that the District Court is not a C%’”‘;r";gner's court. Section
i,

2 of the Act provides that the magistrate actirf”é% nder the’”";;qu’estract is a

&

coroner. Fifth, that the marriage certificate is valid. ~The.counsel for the
WY .

no :Droper, as reqil_'i__re'd by law.

there was a ag ent on the date of death. The counsel for the appellant
submitted that they opine that each side mentioned the date in respect of
their subject person (deceased). Eleventh, that no certificate is issued to

the person changing religion but says words professing the religion that is

18



not proved in the case. Twelveth, that the life style of the subject (Lwitiko)
changes. That was not proved in the affidavit. Thirteenth, the cited case
Abdallah Ismail Mnyone is on the names. The appellant’s counsel has

submitted that they are names, religion of the deceased and that there was

marriage and the cited case is irrelevant. He .thereforéﬁ%prgyed for the appeal

whether the trial court had.jutisdiction, othe iss'ues‘&a?i"e whether there was

uirement has been met to prove

K

rson as Juma Andrea Bukuku.

two Others’(stipra). In the cited case it was held that: -

"...a5 a matter of practice, it is essential for the courts at

all times in the first instance to ascertain from the

19



pleadings stage if they are properly vested with

Jurisdiction and not to let the matter to chance”.

In the same vein, in the case of Yohana Bulole Vs. Anna Benjamini
Malongo, Civil Appeal No. 18 of 2020, Court of Appeal of Tanzania (sitting

at Bukoba) held that (page 11): -

Civil Procedul e and section 9 of the Inquest Act, [Cap 24 R.E 2019].
From the cited case of Tancoal East Africa Mining Ltd Vs. Minister of
Energy and Minerais (supra) as the citation shows at page 6 -7 in this
judgment, section 95 of the Civil Procedure Code confers no jurisdiction to

the trial court. Indeed, as truly argued by the counsel for the respondent

20



that jurisdiction is the creature of law, that law in my view, must correctly

be cited in the pleadings.

Obviously, the function of the coroner court is to inguire into death which is
violent and also into the causes of certain death ‘whose cause is unknown.

The counsel for the appellant cited section 4(1) of the Tnguest Act, [Cap 24

e

R.E 2019], and in this case it is reproduced at ﬁage

\.-,c‘,:}‘

0,24 REE 20197 ousts the
.

et

Application:of Laws Act, [Cap 358 R.E 2019].

Under the circumstances, it is my firm view that trial court when hearing and

determining the matter at hand had no jurisdiction to entertain the same.
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On the question as to whether, there was proof of marriage between the
respondent and the deceased the late Lwitiko Andrea Bukuku, the
respondent produced as annexture a marriage certificate which has been
challenged to be lacking the compliance of the law. According to the Law of

Marriage Act, [Cap 29 R.E 2019], section 9(1) Marrfgf?‘ge‘means a voluntary

union of a man and a woman, intended to /as&:g%@r their joint fives. Section
.. r‘%«%-}’.’_{"" g . » ;
ionpf this Act,

e Registrar General. Section 33 provides for the

requirement to"issue a marriage certificate in duplicate, which certificate
must be in a prescribed form, signed by the parties and two witnesses. In

my understanding that is registration of the marriage. However, under

22



section 41(f) of the Law of Marriage Act, [Cap 29 R.E 2019] failure to register

does not invalidate the marriage.

In our situation, the certificate annexed'is a sign that the late Juma Andrea

Bukuku-and the respondent may have had an agreement to live together as
\s,‘f/\%r,
husband and wife and celebrated their marriage but theyg.gild not register the

fgﬁ%ﬁl&
same as per the Law of Marriage Act, [Cap 29] %@l(’.‘h‘“ 0

!5’ \\--.

made under the Oé hs and Statutory Declarations Act, [Cap 34 R.E 2019].

The said Deé oll must be registered and in this case produced for
evidence. Since all the steps are lacking in, we have Lwitiko Andrea Bukuku
as the legally valid name in this case. That is why the evidence in record

bears the said name in the annexed documents which are: - birth certificate,

23



baptismal certificate, driving licence, voters registration card and burial

permit.

Under the circumstances the appeal is allowed based on the legal position
that the trial court had no jurisdiction to hear and determme the application

as explained herein above. The ruling and consequent o;_ lers were thus null

......

and void. They are accordingly quashed and set

is issued as to costs.

It is ordered accordingly

TM. MWEN.EMPAZI
iﬁ_ JUDGE

Judgn_j_en"t de'live.red thlso7thday of May, 2024 in the presence of appellant
in pe@n and MrPatnck Mwakyusa, learned advocate for appellant and
presence%f:_respon_é'Ent in person and Mr. Hamad Amour, learned Advocate
for Respondent-.m

="V
T.M. MWENEMPAZI

JUDGE
07/05/2024
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