IN THE HIGH COURT OF TANZANIA
(TEMEKE HIGH COURT SUB- REGISTRY)
(ONE STOP JUDICIAL CENTRE)
AT TEMEKE

CIVIL APPEAL NO. 57 OF 2023
(Arising from the decision of Matrimonial Cause No. 30 of 2020 in the Resident Magistrate Court of

Kisutu at Dar es Salaam)
DAUSON NEMWELI SINDATO....._. ...... cerrnannans wennsenennsn s APPELLANT
| VERSUS
STELLA SOSSI NGOWL.......cccormanrnurnnne ..................._..RESPONDENT
JUDGMENT

Date of last order:08/04/2024
Date of Ruling: 06/05/2024

OMARI,J.

The Appellant énd the Respondent herein contracted a rﬁarriage in the
Christian form on 06 May,ZOOd. They are blessed with two children one'
being of age of majority and another who was at the time of the trial 10
years old. The peace and tranquility of matrimony waned and conflicts
ensued. The two could not be reconciled thus the Respondent herein
Petitioned for divorce at the Resident Magistrate’s Court of Dar es Salaam
at Kisutu vide Matrimonial Cause No. 30 of 2020. In~fhe said Petition she

sought for judgment that inter aia :
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i.‘The court dissplves the marriagta and grants a divorce decree.

2. The court orders equal _di’visidn of matrimoniél assets. |

3. Ther.-co¢urt grants CUStody of the minor child to the Petitiéner.

4.. That the Respondent be ordered to 'peri_de ma'int‘enan'ce' for the
children. |

5. The Respondentfbe‘ brdtaréd to providé medical treatment and school

fees for children.

When the hearing commenced, .the trial court framed 4 issues for its

determination as follows:

1. Whether the ~marriaget between the rpartiés' has ‘Bée’n broken ddwn
’irr‘eparably; : B | »

2. Whether the parties by joint.'effo_rt acquired matrimonial properties.

3. To who.m- shoy'ld'custodst of the child be gra;nted.

4. What relief are the parties are entitled to.

Upori.'hearing both parties the trial court declared the marriage irreparably
broken down and ordered that a decree of divorce be issued. It also
ordered that the house.at Boko be divided 60% of the value to the

Appellant while the remaining 4_0% is to go to the -Resﬁbndent.- Custody of
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the couple’s child was granted to the Respondent while the Appellant was

given access and the responsibility of maintaining him.

It is against this background that the Appellant is knocking on the doors of |
this court seeking reliefs that /infer alia the decision of the tria'l court be
quashed and set éside, the custody of the child be granted to him and that
the assets which the lower cou}t did not divide pursuant to the fourfh

ground of appeal are matrimonial assets.

These reliefs are sought through 13 grounds of appeal as are listed in the
Memorandum of Appeal. The said' 13 grounds of appeal resonate around

four themes as follows:

1. The validity of the divorce décree. vis a vis the provisions of section 10?
of the Law of Marriage Act, Cap 29 RE 2019 (the LMA);

2. The distribution of matrimonial property and if the same was
appropriately done;

3. The appropriateness or otherwise of placément of the child with the
Respondent; and

4. The evaluation of the evidéhce by the trial court and the evidence

having inconsistencies.
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“These are the four issues that the appeal pivots on, thus, I will explore
éaCh-of‘them in the course of this judg'rﬁent.

At the hearing of this a'ppeal, the Appellant was represented by
Goodchance Lyimo -a‘vn'd Elifuraha"Eliud represented the Respondent. Both

are learned advocates.

As already pointed opt, the grc_).unds: of appeal pi\(dt on the four themes or
issﬁeé, and the submissions by'éou’nsel for é’,nd against the appeal did the
sarﬁe; I shall disci_nsﬂsﬂ.arjid cons'ider‘;b’oth counsels’ aptly done sub‘mfssions in
the cdurse of this judgment as I proceed to determine whether the appeal

is meritorious and if so what is the way forward.

However, before-.vent‘-uring into the four. issues identiﬁea above, it is
impoi':ta.nt for me td state as a first appellate court I have a role to re-
evaluate the evidence on record in order ‘to my own conclusion if need be.
This is an ,established practice having roots in precedent see for example
the case of Kaimu Said v. Republic, Criminal Appeal No. 391 of 2019

where the Court of Appeal had this to say:
We understand that it Is settled law that a .first
appeal is in the form of re-hearing as such the first

-appeal court has the duty to re-evaluate the entire
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evidence in an objective manner and arrive at its
own firding of fact, if necessary.

Thls has been the subject of many other dedsuons.see for lnstance Hassan
Mohammed Mfaume v. Republic, (1981) TLR 167 Faki Sald Mtanda v. |
Repubhc, Criminal Appllcatlon No.2¢{9 of 2014 and- Rashld Abiki Nguwa v.
Ramadhan'Haeéan' Kuteya and R'aother, Civil Appea'l' No. 421 'df-2021. |

Having stated the above I commence with the fi rst t questlon the legality
.of the d|vorce decree ThIS belng a matrlmonlal matter, all the other reliefs
are ancmary to the;jdecree of divorce. In tackl;ng th|s issue, Irshall answer-’
the q"ues'ti‘on-‘as to whether the marriage between the two 'hask' ifteparably
broken down to wairant a divdree' as the trial court has done or as averred

by the Appellant’s counsel so'methingf iS @ mis.

Frdm the trial cbu;‘ft-’st judgment, .dae can discern. that it coﬁsider_ed the
parties’ evidence consisting of cross ‘aecusations, of ihﬁdelity and neglect
among many othefs on record.NThe Appellant’s codnsel is saying none of
thoee things was:proved with evidence. The Respondent’s counsel is of the
view that the trial court considered the evidence put forward and made a

. correct decision to declare the marriage irre‘parabiy broken down.
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In"_its;decision, ,t,h’e'_ltrial- court cited the .,Mariam Tdrnbo \'A Ha_rold Tumb.o
[1§83]‘ TLR 293 Wherein the court categdrica‘liy ‘stated"that proof - of
.rrra'trimenjal offent:es is not in itself somethtng that r/vouldf entitle a party to -
a deqree, of divorce and vice Verea; The court further stated that the
relevance lies. ir’r.w,hether the said marriage has _ir’reparably -b:roken down.
Eurther'more the Court in the Mariam Tumbe‘ \‘r';*"l‘-laro'ld Tt"‘lmbo‘ (supra)
case was of the v1ew that courts ‘in decrdlng whether the marriage is
‘broken down |rreparably should have due regard not only to the specific
offences but all relevant evrdence regardmg the crrcumstances In that

regard the trial had the trail court had this to say:

‘ '“Fram' “the testimony of the Petitioner and the
‘Respondent it appears that each is raising serious
accusations against each other. It clearly shows that
the pa/‘ties are no longer in /ove and no possibility
they can contmue W/th their marr/age The evidence
available clearly proves that the marriage between
the two has broken down irreparably”

In this appeal the:AppeIIants advocate is saymg there is n.o evidence to
prove that the marrﬁi_age between them is 'irreparaBIy broken down. One of
the things he argued against is the allegation of di_ssertatidn, stating the
same has not been proved. While I agree with Mr. tyimo that the desertion

has not persisted for three:year‘s I am also aware that the faet' that the two
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are not living .under one roof, ‘when ;put in context of the parties’.
| 'teskti-_monies and «t’__hé ‘overall cifcum’é’tance;; of the parties it adds into tilting
. the scale of irreparability as was. (l)bsenie.d in .the. Mariahi Tumbo v,
Harold Tumbo (supra) case. Looklng at the ewdence avallable on record )
I am of the view- that the provnsnons section 107 (1) of the LMA by havmg
'regard to the relevant evidence and circumstances of the partles which in
'this case also inClt_Jdes' physicat'abuse as well as aCcusatiOn of adultery.
.;Mor‘eover, going thrbugh.the e'v‘idehce or{e,can see that there is no Io‘vé
between the partiés as such théylt’“szl.tulatioh is what led one of them to knoct< '-
on the doors of the trial court se'ekiné' "av diVo_rcg decree. Thts court has held
the view that whénevet spouses can _nc; lohger co-exist as such then they
should not be forcedtb ’Itve togét_hér under the pretéxt of the proVisions of
section. 107 and section 110 ‘of the LMA.. In Boniphace Abe’li
Mwachipindi v. Winney Mar’tihéy ‘Obwobwe (Matrimonial Appeal No.

7 of 2021) [2022] TZHC 14941 this court had this to say:

Reading the enactment of section 107 of the Law of
Marriage, it'is obvious that the powers of courts in
" section 107 (3) and 110 (1) of the Law of Mariiage
Act were intended to resolve matrimonial disputes in
accordance to the reality on ground. In that case,
this court in its mandate has not been
reluctant to dissolve a marrlage ‘when it is
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satisfféd- that the said marriage \‘I'ras broken -
down irreparably and if restored may cause
more perll than cure. (emphasis supplied)

In an earller deCISIon of John DaVId Mayengo v. Catherine Malembeka,

PC'Clv_ll AppeaI‘No. 32 of .2003, this ‘c;ourt observed ‘that:

'Mamage s a vo/unta/y union of a . man and a woman~
intended to last for their _/omt lives. It is the pames'
themselves-who are the best judges on what is going on- -
in their joirtt lives. A cricial ingredient i in marriage
is love. Once love disappears, then the marriage .
is in trouble. There is no magic one can do to’
" make the party who hates the other to love her
arhrm. ”(emphasis supphed) -

The John Davnd Mayengo V.. Catherme Malembeka (supra) deusron was
Cited w1th approval by the Court of ‘Appeal in Tumam| M. Slmoga v. Leonia a
Tumaini Balenga :(Clvil Appeal 117 of 2022)[2023] TZCA 249 where in
'addltlon to citing the John Davnd Mayengo V. Catherme Malembeka (supra)‘ |

the Court had this to say

"Be. it as it may, we. subscribe to the persuasive
'decision and satisfied that the trial court had

properly analysed the evidence and considered

that the petitioner and the respondent had

lost Jove with each other and denied each

other conjugal rights for more than itwo

years., ”(Emphasrs supplled) '

The evidence and the analysrs of the same by the trial court deplcts that -

the two are not in a situation where they can continue to live together as a -
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husband and wife.f."[fherefore, the trial magtstr_ate dwas right t_o'. hold that the
mar’ria’"g:‘;e 'had broﬁlcen‘ down irreparably beyond repair _and asa cOnsequence
.granted -a decree. _ot divorce, |

Having' found -as’ ahove, I am nowluat ltberty‘ to canvas _the' other three
questions startin;g_‘yyith the division of matrimonial propertieis‘._

The» Appellant’s ='dissatisfaction w'ithn"the Way the t_rial court Adiv:ided the -
. assets is fourfold. The first is that it did not include properties that he had
vyanted, to'.be “included in the list of matrimonial ;alssetst or properties these
include plots. of'-lav'nd in Kibaha, ‘Mabwepande and Madale, apartments in
Madale a motor vehlcle as well as a shop Secondly, he is also unhappy
with the division of the Boko/Bunju house for the Respondent did not bring
any ewdence of her contribution and the »court-dlsregarded that DW4 has
an 1nterest in the said house Likewise, -he is aggneved that the court
divided the Boko/BunJu house while it was a house in Bunju that was
pleaded by the :Respondent. And, lastly, the. court did not take into
consideration  that the Respondent-squandered matrimonial property and
used- proceeds to. get properties in her name and that because of that she
should' not be entitied to any share of matrimonial assets as per the case of

Martin v. Martin, 1967 3 ALLER 629 as was cited in Rodney Baraka v. -
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Laurean Ngaiza, 'PC' Civil Appeal No. 109 OF 2019 which the Appellant’s
advo_ca'te_. cited in his‘*submissi'on'. | |
As for- the first question, as can be seen on page 15 of the judgment the

~ trial magistrate after considering fhe eyidénce stated as follows:

"The respondent mentioned other properties
including [...Jas properties acquired during ‘the
existence of their marriage. The respondent did not
present any tangible . evidence to prove his
allegations. From the evidence tendered it appears
the properties [including ...] are in ther name of the
Petitioney, the respondent did not present any
tangible evidence ‘to: prove that he had his
contribution toward ac;juisition.bf the same.”

' Despit_ei'the Appellant’s -gi'ievance "tha"t the. trial co@r_t did not -‘c.-onsider the
evidence ‘énd more so the fact thé‘t_ the Respondent aqc-quired the properties |
through vsduandering his business. There wa’s.‘ none to consider. The
Appellant, when te;fifying alleged that she bought the Madale land after
shé stole money from his businésé ‘but provided no evidence of the 'same
or éVen how then the listed properties are matrimonial properties so as to

rebut the presumption under section 60 of the LMA.

AS régards. to the house in Boko/B;L‘;;nju there is undisputed testimony that

. the- said- house is-on the boarder of Boko and Bunju. And, since during

Page 10 of 20



reuniny o Was evident that the property in quéstion is the one that is the
' matl;.imonial home_that both averred tp have lived together in then it is
rather sketchy to use the Boko/BUnju‘ name as a reason to quash the order
of the trial court. The -,house that was divided by the trial court fs not just
any house it is also their matrimonial home so it cannot be said to be easily

confused with some other house in either Boko or Bunju for that matter.

In-so far as the propérty also belonging to DW4 wh‘b is the Appellant’s
brother due to their agreement as evidenced by Exhibit D6. It is clear both
in evidence and the judgment of tﬁ'e frial court that the house is on land
th\a‘t’the Appellant was given as a shared parcel with DW4 by their brother.
Through Exhibit D6-the Appellant compensated his brother for a part. On

page 46 of the procee'dings he, the Appellant is quoted to have said:

"I had to-pay the debt of Tsh. 43,000,000/= to my
brother” ' '

In any case, the record depicts that even some of his witnesses recognize
the house as his and a matrimonial homé with the Re;spondent.
Furthermore, he testified he compensated the brother who also testified to
that effect it would be rather strange for one to conclude that Exhibit D6

was to the effect that the plot still also belonged to DWA4. I say this since
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even»'the title on. Exhibit D6 \r\ro‘,t]ldw-.defeat the -Appellant’s argument as it
rea‘d‘s ‘Wkataba wa /;l;ar}"dhiano ya.-lf(ugawa Kiwanja [Boko] 'na'- Al(‘u//joa»Deni”

‘which-means it's a contract for. drvrdlng for the- sald plot and ‘payment of,
~ debt and even oné goes further to read the terms of the sard document‘v
they reflect that state of affalrs The Respondent clalms that the
Iand/property belongs to the Appellant and she is entltled to a share of’ the.

same by vrrtue of her taklng part in the lmprovement of the sald property

The: trial court, on pages 12 throUgh to 13 of its judgrnent '-af-ter‘.it referred
to this court’s decrsron |n the case of Mary John Mmasy V. John
Augustmo Mmasy, PC Matrrmonlal Appeal No. 7 of 2019 observed as

follows:

"In the case at hand on the baS/s of ava//ab/e
ewdence, it appears the plot of land at Boko/Bunju‘
given to the respondent by his late brother
- however the same impro ved by joint eﬁ‘orts of the
pet/t/oner and respondent o

The trlal court then ‘went on to cite’ another one of this courts decision in
BakI]I.I Mwan]ala V. Florlana Plus Mwan]ala, Civil Appeal No. 87 No. |

2009 where it was held that the: presumptron of ownershrp of property by a -
- spouse under section 60(a) of the LMA: can be rebutted where for an

example the asset has been substantlally been improved elther by one
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spou'se- or “joint efforts in the cours‘e of their marriage. If there is
improvement then a propetty in the name of the parties becomes

‘ matrimonial property capable of being diVided |n case of divorce

Andfj,f it is upon l},ﬁ‘nding- that, although’ the 'ho'uSe at Boko/Bunju, was in the
_ -Respondentis~narne, the same was |mproved by Jomt efforts of both parties
thus;. the trial court ordered a d|v1S|on of 60% to the Appellant and 40% to
the Respondent to: be obtained after valuation and sale or lf they are w1ll|ng
‘elther party can compensate the other I labored to go through the trial
cou_rt /rec‘ord,~ there.n is nothing th_at.';seems to suggest that the, Respondent
“had a zero contribution. At the"Same. time,‘ h_er .cohtri:'butionfcannot be

T

._equa'ted to that of fthe_-Appellant. -

’The— Appellant is cornplaining that t_he*trial court d'i’d‘no,t show[_the formula
for how,it .reache‘d'the 60% per 40% ratio. This |s somethi'ng that is based
0N eyidence and shall vary from case. to case. There are no mathematical
formulae or an SI unit for the sam'e. The court has to decide on the ratio
based on the bala‘_nce of probability of depending on the evidence ‘adduced.
by the- parties For iinstance ‘in the 'case at hand, even if' one we‘re to
~ assume it was tfue as the Appellants counsel put it the Respondent is a

mere houseW|fe, then by taking part in the constructlon by hiring the
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masons paying them':even if it was Epr'esu'mably the .Appellantsxmone'y ther. -
that amounts to work capable of bemg deemed contrlbutlon |n the purview
of. sectlon 114(2)(b) It-is therefore my view that the trial court: havrng“’::;
consrdered the avallable evrdence and properly analysed the .same,
' con5|dered the said property a- matnmonral property that is subJect to
.d|v15|on However -consrderlng the-.fact-that the plot that the sa|d» house is
| burlt on belongs to the Appellant and the ev1dence ‘on record suggests that ‘
-|t is. he who contnbuted substantrally then I fmd it prudent to adjust the .«
percentage of the part|es share to 70% to the Appellant and 30% to the

Respondent

The next thmg that the Appellant is aggrleved about is custody of the
couples minor chlld This grrevance is twofold, that the Respondent is not a |
, ﬁt_person to care for the chlld,_ more S0 belng a male, child, and that the
deciSionfis based on a questio‘nable social inguiry report. In the event ‘of'a_
divorce, courts are"‘ernpowered' t'ov make orders for custody and access of a
child or children, this is provided for under section 125 of -th'ei LMA which
has to be read together with inter alia sectlon 26 of the Law of the Child
Act Cap 13 RE 2019 (the LCA).. Clearly, what a court should aim at is a

'plac_ement that is in the best |nterests of the child. Such mandatory |
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requirement in. determining all __i_seres involving c'hildren as provided for .
under section 4(2).7;-.of'the :LCA-, th'e 'sectior‘r reads: '
The best mterests of a Chlld shall be a prlmary
_ cons:deratlon in aII actions concermng{
chlldren whether undeftaken by public or pr/vate

 social we/fare lnsntut/ons, courts or admmfstrat/ve

bodies. ’(Emphasrs supplled)

| A court, -t;efore it can pronourrce Wthh of the tw'o nparents (or even a th_ird
party) IS to ‘be granted custo‘_dy ZOf‘ a. particular _child' has -to make an
asSessment ’to defermine- the best i’nterests of: each child in the specific
S|tuat|on This assessment therefore, can be made by orderrng the Social
| Welfare Officer ( SWO) to conduct a social mqurry, come up wrth a Socral-‘
Inquiry Report (SIR) and submlt the same to the court to assrst W|th the
assessment and ensurng determmatlon. This is clearly strpulated under
section 136 ,(1) of the- :LMA Secwti,onv26 (1) of the LCA imposes rights: to the'
child (a child’s rrghts) where parents separate or dlvorce one of those
rights is placement or custody. For the av0|dance of doubt, I reproduce the

section here under:

Subject to the provisions of the Law of Marriage Act,
where parents of a child are separated or divorced; a child
shall have a right to— (a) maintenance and education of
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the quality he enjoyed immedijately before his parents were
separated or divorced; (b) live with the parent who, in
the opinion of the court, is capable of raising and
maintaining the child in the best interest of the
child; and (c) visit and stay with other parents whenever
he desires unless such arrangement interferes with his
schools and training program.”’(Emphasis supplied)

The above section is. clear, in line with the best interests of the child
principle a ¢hild ne»éd‘,s to be placed with a parer;t who in fhe opinion of the
court is capable'of raising and maintaining them. This means rone cannot
over emphasize 'the.role of the SWO and the SIR in. aiding the court to
reach its decision in @ manner that fosters thé best interests of 'a particular
child.

The Appellant’s co.u'nsél is complaining that the report is doubtful and that ‘
it Violates his right to be heard. He is suggesti‘ng‘ ithat no social inquiry was
done at all. The Respondent’s céunsel was of the view that the decision
was ‘made based'on the available evidence and not just thé SIR. On page
66 of the proceedings, it is shown that the matter was set for mention for
necessary orders on 24/08/2022 at 1300HRS. On the said date the parties

were present and the record reads:

Court: Since this matter involves custody of the
child, “this court finds that a report Iif a Social
Welfare Officer is very crucial for the court to make
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proper -findings. I héereby order & Social Welfare
Officer Asha Mbarouk, to br/ng Soaa/ Inquiry Report
for ass,'st/ng the court in its fi nalrngs P :
Sgd: Hon. E.N, Kyaruzi, PRM
- 24/08/2022 t
ORDERS: 1. Mention on 14/09/2022
2. Parties to attend.
Sgd. Hon. E.N. Kyaruz:, PRM

- The tnal court’s proceedings also deplct on the day f‘ xed for mention that
is 14/09/2022 the parties were present in person and were lnformed that
the ‘SIR was -ready after whlch;they\ ,V\rere given. time to file their fi nal‘:'

- sub'niis_sion before the matter Waé, fixed f\orvjudfgment._Furthermor“e, the SIR

in ‘th.e =ﬂle disoloses that' the source‘ of inforn1ation '(rnethodology) is .

interviews of the parties and the ch||d The sald report shows that thel '*

Appellant partlopated in the |nqu1ry and a home VlSIt was also done Being

: ordered in the presence of the partles ‘and, no objection bemg made and
 having taken part in the same cannot .sta'nd the test of infringemnent of the

conStitutionaI right to be heard or even t)e called doubtful. Likewise, the :

Appellant has not explained how the said right is infringed whilst having

_ taken part in the"-process. On the 'basis_of the evidence adduced. by the :,

parties and the SIR that was submitted the court decided to place the child :
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with t’he Ftespondent. I -should.fperrhaps state “that the Respondent was .
already living with- the child thus, the clarm that she is unf tto care for the
child would need. tanglble evrdence of which none was produced either in
_courtor discoverab_[e through the SIR. The Appellant is a'lso con’"cerr'r,ed that
the -chil‘d is -a male-“child and-when'»'submitting counsel refe‘rred to the case
of Judith Augustmo Slmon V. Wllllam Isaya Mpmga (Clvrl Appeal 79
-of 2019) [2020] TZHC 1335 in Wthh this court was of a vrew 'sex of the -

child |s a factor that the court has to consider dunng placement

'Whlle I agree \nnth counsel that the séx of the Chlld should be one of the'.
many. con5|derat|ons for a court to have regard for I also hold the view the .,
| most-paramount.‘consrderatron when determmrng 'the placement-of a child -
is the best lnterests of the chlld Thrs tramples even an lmportant'
consrderatron l|ke the vrews of a Chlld if they are capable of makmg the

Same.

Having gone through ‘the record I am convinced that the trial court
followed procedure .to order the ‘SIR and coupled with the evidence to
co'nslder the same in its decision.. iFurthermore, since the Appellant has

access to the child, any concerns. about socialization can be addressed
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during access: Therefore, I do not see any-compelling J”rea’son,l'to xva_ry the
cuetody order at this: ju'nctu;re.

The "'las't theme 'is' the issue of evidence an‘d ‘whether the'ﬂtrial court
.analyzed and applled the same approprlately The Appellant also

omplamed that there were |nconS|stenC|es |n the Respondents test|mony

_Havrng read the proceedlngs and the partles testlmonles 'I can say that, I
agree ~with counsel for the Appellant that |n some mstances the
Respondents testlmony was |mprecrse However where ewdence of a party
is elther mcon5|stent or has contradlctlons it is for the court to address
" them in a manner that either resolves them where possrble. or |f- the same
are mlnor and do not go to the root of the matter to leave as is. This was
held by the. Court of Appeal in the case of Mohamed Sald Matula v. R.

‘[1995] TLR 3

The discrepancie;s of th'e Respondent’s testimony do not go to the root of
the case, the said cannot be said to be of such gravity as to render the
proceedings a nullity. In another case, ‘EMMANUEL JOSEPHAT v. R,

Criminal Appeal No, 323 of 2016 the Codrt_ of Appeal had this to say:

"We would like to beglfn by expressing the general
view that contradictions by-any particular witness or
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