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Tribunal for Rukwa at Sumbawangs

KENETH MLIMBA.......... rereenee e aeereneas v — APPELLANT

1. REVOCATUS NKANA |

2. GALUS MWANAUCHI ., +ianeen. RESPONDENTS

3. CHRISPIN FULILA

12" March & 30" A

MRISH

and Housing Tribunal for Rukwa at Sumbawanga
henceforth ial tribunal, the appellant namely Keneth Mlimba
stood as the applicant whilst Revocatus Nkana, Galus Mwanauchi
and Chrispin Fulila appeared as the first, second and third

respondents the same status they currently have before this court.



The appellant’s case was. that the respondents had maliciously invaded
into his 47 acres piece of land (the disputed land) which is located at
Malongwe Village within Nkasi District of Rukwa Region its value being
Tshs. 5,000,000/=. He further alleged to have purchased the said piece
of land on 05.09.2014 from one Samwel Zenobi and reduced the sale

agreement into writing.

They added that the size of the disputed land is 67 acres and for each

acre; they paid Tshs. 15,000/=.

After a full trial the trial tribunal found that the appellant/applicant failed
to prove his claim of the disputed land on the balance of probabilities.

Hence, dismissed his claim and declared the respondents as the lawful



owners of the disputed land. Among the reasons which influenced the
said tribunal to proceed that way, was that first, the respondents were
the first to purchase the disputed land from Conrad Machimu (the
appellant/applicant’s third witness @SM3) in 1999 as opposed to the
appellant whose evidence showed that he purchased the suit land from

one Samwel Zenaobi in.2014.

Secondly, Exhibit P1 which is a sale agree t.is confusing because
that it was an affidavit. Third

pation of th _dlsputed ‘Iﬁ.and for almost 23

found that the appellant’s assertion that SM3 was just borrowed the
disputed land by Zenobi Sukari (the appellant/applicant’s second witness.
@SM2), but after sometime the former returned the same to SM2, is
baseless because there was no evidence to show if SM2 had taken any
legal measures against the first, second and third respondents for

allegedly invading into. his land.



However, the appellant was aggrieved by the above decision. He has
thus, approached the court with a three-ground memorandum of appeal.

Hence, I take pain to reproduce them as hereunder:

1. That the trial tribunal erred in law and fact in evaluating the

evidence on the principle of adverse possession,

2. That the trial tribunal erred in law and fact in holding that the sale

sale the disputed land

disputed land.

land and that the respondents be ordered to pay costs.

On the other side, the respondents through their reply to the above
memorandum of appeal, have strongly disputed all the appellant’s

grounds of appeal.



At the hearing stage, the appellant enjoyed the legal service of Ms.
Veronica Mwanicheta, learned advocate whereas the respondents
appeared personally without any legal representation. Submitting in
respect of the first ground of appeal, Ms. Veronica Mwanicheta

argued that it was not proper for the learned trial tribunal’s

chairperson to evaluate evidence based on the:principle of adverse

of Jumanne Chimpaye vs Daud Mohamed Nkwaje, Misc. Land
Appeal No. 06 of 2020 and Evarist Kanoni vs Audifasi Chenga,

Misc. Land Appeal No. 13 of 2020 (all unreported).

In regard to the second ground, it was the appellant's counsel
submission that according to the typed records of the trial tribunal

especially at pages 15 to 16, it is revealed therein that the disputed



land belonged to SM2 (the appellant’s second witness) because it was
returned to him by SM3 who was just borrowed the same by SM2;
hence in the circumstance, SM3 had ho mandate to sell the disputed

land to the respondents.

To bolster the above argument, the appellant's counsel relied on the

principle that Nemo dat quod non habet whict literally means, "no

one can give what they do not have’. She r argued that even if

was hot belonging to him, but to SM2. The learned counsel relied on
amweli Lewis Kwabu vs Seleman Bakari
Chunganguo & Others, Land Case No. 156 of 2012 and Ombeni
Kimaro vs Joseph Mishili t/a Catholic Charismatic Renewal,

Civil Appeal No. 2017 (all unreported) to cement her stance.



As for the third ground of appeal, it was the submission of the
appellant’s counsel that the appellant’s evidence, that of his three
witnesses who testified as SM2, SM3 and SM4 together with Exhibit
P1 which is the sale agreement, proves that the disputed land
belongs to the appellant as the same shows that he purchased it from

one Samwel Sukari in 2014 after the same had:been returned to that

person by SM3,

d. For instance, submitted that the first
d .-\.fh'at when they purchased the disputed land, the
Moses Machimu, Lenhard Nyami and Salvatory
Mwanamula whereas in the course of his testimony the second
respondent said the witness to that sale agreement was Modest
January Machimu whilst in his testimony the third respondent said
that the persons who witnessed the said sale agreement were

L.enhard Nyami, Modest Machimu and Salvatory Mwanamula.
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The appellant’s counsel submitted further that the respondents’
witness one Salvatory Mwanamula who testified before the trial
tribunal as DW5, said that he was not present when the said sale
agreement was concluded. Hence, due to the above variation of
evidence on the part of the respondents, the learned counsel

maintained that the respondents’ evidence was not credible and

reliable. She referred the court to the case.of Emanuel Abraham

Nanyaro vs Peniel Ole Saitabau; _198f

proposition.

“..oral evidence cannot be used to prove the conlents of a

docurnent. In that regard, we would have expected prima facie, to
find some documentary evidence to establish that there was

indeed an agreement entered between the two.”



In conclusion, the learned counsel submitted that indeed, the evidence
led by the appellant was stronger than that of the respondents and the
learned trial chairperson should have declared the appellant as the
owner of the disputed land. In that regard, the counsel relied on the
case of Hemed Said vs Mohamed Mbilu [1984] TIR 113 and prayed

that her client’s appeal be allowed and the appellant be declared the

lawful owner of the disputed land.

one, repeated what they testified before the trial
tribunal and maintained that they purchased the disputed land from
SM3, Hence, it was their arguments that the disputed land belongs to
them. To put it shortly, what was done by the respondents was not to
address and argue on the presented grounds of appeal (‘p_er_haps.

because of being laymen in the legal arena), but to repeat what they
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testified before the trial tribunal in order to back up their stances that

the disputed land is theirs.

In rejoinder, Ms. Veronica Mwanicheta briefly reiterated her previous
submission in chief and prayed to the court to allow the appellant’s

appeal, quash and set aside the impugned judgment of the lower court

and declare the appellant the lawful owner of the di

nderstanding, the issue for determination is whether
the present appeal has merits. I will start with the first ground as raised
by the appellant. It goes that the trial tribunal erred in law and fact in
evaluating the evidence on the principle of adverse possession. In their

testimonies before the trial tribunal, the respondents claimed to have
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purchased the disputed land from one Conrad Machimu (SM3) at a
consideration of Tshs. 1,005,000/= as it appears at pages 21 to page 24

of the said trial tribunal’s typed records.

In the circumstances, it does not need a folk lift to ascertain the mode

of acquisition of land used by the respondents. If that was the case,

then it was incumbent upon the learned chairpersori:of the trial tribunal

to confine herself on what the respondents ha ple

as far as the disputed land is concerned

Kavishe vs Norah Wazi

1zeru & Another, Civil Appeal No. 365 of 2019

Reverting back to the present appeal, it is on record that among the
reasons used by the learned trial chairperson to hold that the disputed
land belongs to the respondents, is that they have been in long
occupation of the disputed land for about twenty-three (23) years

without any disturbance. Hence, it was her view that in the
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circumstance, the respondents became the lawful owners of the

disputed land under the principle of adverse possession.

Nevertheless, it is the appellant’s counsel that the learned trial
chairperson of the trial tribunal erred in law and fact to have evaluated
the parties’ evidence based on the principle of adverse possession

because the mode of acquisition of the disputed lan by the respondent,

come into play had there been no evidence to show that the

respondents acquired the disputed land through purchasing it from SM3,
That is also fortified in the oral submissions of the respondents which
show plainly that the three maintained in their respective submissions,

that the disputed land belongs to them because they'd purchased it from
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SM3. None of them claimed to have acquired it under the principle of
adverse possession and this too, is why I find merits on the first ground

of appeal, as raised in the appeliant’s petition of appeal.

Next is the second ground of appeal in which the appellant has faulted

the trial tribunal for holding that the sale agreement between the

respondents and Contad Machimu (SM3) was val while the latter
disputed to have sold the disputed land to t

cannot detain me much because first, |t tru

it to him.

The lawful owner of the suit land fs the applicant (appeliant). I

have never sold the suit land to the respondents...7The
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respondents are not the owners of the suit land” [Emphasis is

mine]

Apart from the above excerpt, it is also. on record that even after being
cross examined by the first respondent, SM3 maintained his stance by

responding as follows: -

"7 did not self the suit land”

What we may gather from the above excerpt

evidence to dispute such witness’s assertion.

Again, I have revisited the evidence of the first, second and third
respondents at pages 21 to 24 only to find out whether they utilized
their right of being heard to deny the above strong evidence from SM3,
but I have noticed that none of them disputed such evidence. This
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entails that they agreed with the said witness that he never sold the
disputed fand to them. In the circumstances, it cannot rightly be said
that SM3 sold the disputed land to the respondents who even failed to
tender the sale agreement before the trial tribunal and pray that the
same be admitted as exhibit in order to prove that they entered irito a

sale agreement with SM3.

In the third and last ground of appeal it has 1 alleged. that the trial

1at the learned trial chairperson

both parties in relation to the

N_d'awavfa vs Theresia Thomas Madaha, Civil Appeal No. 45 of

2017 (CAT at Mwanza, unreported).
Likewise, it is a trite law that the appellate court can only intervene and
re-evaluate the evidence of the lower court where it is evident that there

were mis-directions or non-directions on the lower court findings. This.
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principle was restated in the case of Mustafa Darajani vs The
Republic, Criminal Appeal No. 277 of 2008 (CAT at Iringa, unreported)
which principle of law I find to be applicable given the circumstances of

the present case, though it emanates from a criminal case.

I say so because the appellant's complaint on the third ground is that

the trial tribunal failed to properly evaluate the evidence adduced by

relation to those who witnessed the sale agreement.

Also, it was her submission that despite attaching the alleged sale
agreement with their written statement of defence, the respondents
failed to tender it before the trial tribunal when the matter was called on
for hearing thus making their evidence to be unreliable. She vehemently

submitted that considering the totality of the parties’ evidence, it was
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the appellant’s evidence which was stronger than that of the
respondents. Hence, it was her view that the appellant ought to have

been declared the lawfu! owner of the disputed land.

To their side, the respondents upon given a floor, maintained that they

are the lawful owners of the disputed land because they purchased it

from one Conrad Machimu (SM3). However, it is unfortunate that such

purchasing, the only evidence to support their claim in that regard could

be the sale agreement.
The records of the trial tribunal are silent as to whether during cross
examination any of the said respondents used the alleged sale

agreement to test the credibility of SM3/PW3. Nor do those records
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reveal that the respondents or any of them urged the trial tribunal to
receive and admit such sale agreement as exhibits in order to form part

of their evidence.

On the contrary, it is on record that the appeflant tendered the sale

agreement between him and one Samwel Sukari and the same was

admitted by the trial tribunal as Exhibit P1. The con ents of such exhibit

managed to P is case against the respondents on the balance of
probabilities as required of him under the provisions of section 110 (1)
of the Evidence Act. Hence, I go along with the submission of the
counsel for the appellant that the findings of the trial tribunal were

wrong due to its failure to properly evaluate the evidence of both

parties. Thus, I also find merit on the third ground of appeal.
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