


objection to be argued serially. It was Mr. Lubango who started submission

on three points of objection raised by defendant.

It was his submission that plaintiffs are claiming for .declaratory relief as
they state in plaint that the issue started on 29/8/2012 by a notice alerting
plaintiffs to stop making any developments. To clarify the point, Mr.
Lubango refer this court to paragraph 3, 4 and 7 and the first relief as
found in plaint. Further he submitted that it was their assertion that there
was another directive via letter dated 27/5/2014 and of 7/8/2013 .where in
the latter the defendant issue land acquisition plan. Message in all
paragraph and referred letter is to the effect that plaintiffs are praying for

declaration for action accrued in year 2012 and 2013.

Counsel Lubango pointed that the case at hand was filed in court on 18/8/
2023 and it was admitted 29/8/2023 which is more than nine (9) years
from 2014 and more than 10 years from 2013. As per part I of the Law of
Limitation Act, Cap 89 and item 24 to the schedule, the limitation of the
action claimed by the plaintiff is six (6) years from the date when cause of
action arise. He said basing on his submission the suit is time barred and
argued me to read Herieth Kasidi vs Agustino Bushiri (Civil Appeal

No. 480 of 2020) [2023] TZCA 17767 (23 October 2023) at page 4
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Claver Woshi Limited (Civil Appeal No. 144 of 2019) [2022] TZCA
433 (18 July 2022) that plaint must have a paragraph to show why the
claim is delayed. Reflecting the current case, he submitted that the plaint is
silent on why they are late in filing the suit although theyr have attached
communication showing correspondences between various parties.
However, counsel wedged that correspondences does not stop time. He
“finalized his submission by reminding this court that plaintiffs don't claim
for recovery of land where the limitation is 12 years. He prayed this court

to dismiss the matter with costs as is filed out of time.

The duo counsel for plaintiffs submitted interchangeably on all points as
raised by Mr. Lubango. Submitted that Mr. Lubango has misinterpreted the
plaint as there was no cause of action which arose on 29/8/2012 as what
was undertaken in 29/5/2012 was the requirement of the Mining Act as the
owner of the mineral right in land has rights in the same land. Further, in
the year 2012 there was no dispute among the two as plaintiffs consented
on defendant’s notice. It is further wrong to impute that this is among the
suit which fall under item 24 of part I of the schedule to Cap 89 they
lamented. It was their submission that this suit falls under item 22 of Cap

89 as the claim and the dispute is on land which make the matter to be
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provides that time shall start to run after acquisition of the land and the
acquisition was defined in Turuki Haruna vs Director Mwanza City
Council, Land Appeal 40 of 2016 that for purpose of compensation,
acquisition is complete after valuation and notification to the parties. They
said, there is nowhere plaintiff pleaded that valuation was complétely done
and they maintained that acquisition was not complete énd therefore time

cannot be said to start running.

Further the duo counsel disputed presence of tort of trespass on account
that so far as defendant was the holder of mining license, there was no
trespass as he legally entered in the disputed land as was decided in Geita
Gold Mining Limited vs Twalib Ismail & Others (Civil Appeal 103 of
2019) [2021] TZCA 3526 (3 December 2021). In the case at hand
counsel for plaintiff submitted that defendant entered legally as holder of
license and therefore the suit is not tortious case and the limit is not
supposed to be 3 years. They cited Gilian Bwire Bukori V
Commissioner for Land, Ministry of Land, Housing & Human
Settlement Development & 3 Others (Land Case No.295 of 2022)
[2023] TZHC Land D 16566 (15 June 2023) that computation is
calculated from when the cause of action arose and trespass on land occur
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year 2012 was the requirement of the law and the plaintiffs did not dispute
over the présenée of notice. This court finds that it is not disputed that
defendant issued notice to plaintiff rather, on the first point of objection the

issue is orders prayed by plaintiffs.
I have read the plaint and find the following;

Wherefore the plaintiffs pray for the judgment and decree as against the

defendant severally and jointly as follows;

/A The declaration that the plaintiffs are the lawful owner of the
disputed land located at Nyamichere Hamilel, Nyakunguru
Village-Tarime. '

/A

i,

v

The prayer is clear that plaintiffs are claiming for declaratory order. A cited
limitation of action in our jurisdiction is governed by Cap 89. Section 5 of

the said law provides that:

‘\Subject to the provision of this Act, the right of action in respect of
any proceeding, shall accrue on the date on which the cause of

action arises.”

That is to say the right of action begins to run when one becomes aware of

the said transaction or act which is complained of. These are not my words
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‘Any suit not otherwise provided for six years.’
The section was interpreted in CRDB (1996) Ltd vs Boniface Chimya

(Civil Appeal 57 of 1999) [2001] TZCA 15 (14 November 2001)

thus;
‘Under the act we are clear in our minds that a declaratory decree
falls under item 24 in part 1 of the first schedule to the Act.
Thé prescribed period of limitation is six years. From 24"
March 1994, when the motor vehicle was seized to 21 July 1996, the
time when the suit was /hsatutéa; it is a period well within six years
prescribed by law. As the basis of the claim was a declaratory ordes;
we think it does not matter whether the relief sought was ancillary or
incidental to the substantial relief claim as claimed by Rweyongeza.
We think the period of limitation prescribed under the law is the

same, viz six years. We are salisfled that the learned Judge was
correct in holding that the limitation period was six years.’

The same was elaborated by the Court in Herieth Kasidi vs Agustino

Bushiri (supra).

The suit at hand was filed in this court on 18/8/2023. Counting from the
year 2012 when notice was given and year 2013 when land acquisition plan
was issued to the filing date of the suit, it is more than ten years which is

more and above the prescribed time of six years. At this juncture I differ
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distinguishable oﬁ the ground that the plaintiff ciaim was for recovery of
land which was occupied by the defendant (each party was claiming for
ownership) but in the suit at hand it is only plaintiffs who are claiming for

declaration. This court find the fist point of objection has merit.

The joined se;ond and third points was about illegal practices of defendant
on alienating plaintiffs from their land and the destruction caused. Mr.
Lubango. maintained that, that is tort and the limitation for action under
item 6 of part I of the schedule to Cap 89 is three (3) years but the plaint
is silent on the reason for delay to file a suit. On the other side, the duo
counsel argues that the action by the defendant was legal as she owned
the mining right. In their submission counsel dispute to register complain
of illegal action by defendant. At this juncture I wish to remind the parties
that it is éettled in our legal regime that parties are bound by their-own
pleading. See Herieth Kasidi vs Agustino Bushiri (supra), ﬁarclays
Bank (T) Ltd vs Jacob Muro Civil Appeal No. 357/2019 and James

Funke Gwagilo vs AG Civil Appeal No. 67 of 2001.

Reading paragraph 3 (i), (iii) (iv) and (v) of the plaint as rightly presented
by Mr. Lubango, plaintiffs pleaded that the action by defendant was illegal,

therefore, the duo counsel for plaintiff cannot, at this stage, submit that
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what was done by defendant was legal as they are bound with pleading
which was the base of this Preliminary Objection. This court finds that the
complaint of .cutting down of trees and destruction of crops and .pfopertiéé
is tort and the limitation of action is three (3) years as per item 6 of part I

of the schedule to Cap 89.

There was an issue as to when the time start to run against the plaintiffs.
The duo counsel cited regulation 13(1) of GN No. 78 that time start to run
after acquisitioh of the land and they insisted that acquisition process was
incomplete as there was no evaluation and notification to parties as was in

the case of Turuki Haruna (supra).

For easy of reference, 1 shall reproduce the regulation13 of GN 78 as
follows;

13(1) for the purpose of computing payable upon compensation shall
be paid by the government or the local government authbrity 'on/y
where there is no prompt payment of compensation made

(2) Rir the pupose of computing interest payable upon
compensation "prompt payment of compensation within six months
after the subject land has been acquired or revoked,

(3) Where amount of compensation remains unpaid for six months
after acquisition or revocation interest at the average percentage rate
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offered by commercial banks on fixed deposits shall be recoverable

until such compensation is paid,
As can be captured above, regulation 3(1) is about computation of interest
when there is no prompt paymént, sub-regulation (2) defines prompt
payment and (3) is applicable whére some amount remains unpaid for six
months after acquisition or revocation. It is my considered opinion that
provisions of the cited regulation are relevant when there is amount remain
unpayable as seen in the case of ‘Turuki Haruna vs Director Mwanza
City Council (supra) specifically at page 11 where appellants in that case
were claiming for unfair compensation and appellate court noted the
obvious mischief. The regulation and the Turuki Haruna vs Director
Mwanza City Council (supra) are distinguishable to the case at hand as
in here, there is no compensation paid. Furthermore, the time which was
discussed in the Turuki Haruna vs Director Mwanza Cify Council
(supra) was for payment after evaluation and not time to file a suit.
Plaintiffs are time barred and there is no explanation in plaint. It is settled
that communication and negotiétion :b§UNeen the parties is not a ground
for stopping the running of t‘hle‘ time of limitation. See Lwanyantika

Masha and John Woshi Obongo (supra) and URU Central
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