IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT MUSOMA

LABOUR REVISION NO. 16 OF 2023

REFERENCE NO. 20230824000522134

NORTH MARA GOLD MINE LIMITED DR APPLICANT
VERSUS
JIDAYI DONALD ELIKIEZA ......ciconnmmreransnrnannnnes enmmsEEmassaE RESPONDENT
- JUDGMENT

08" April & 28" May; 2024,

M. L. KOMBA, J.:
The applicant herem is seeklng for the following orders;

| I This honorab/e court be pleased to call for record and proceed/ngs
of the Commission for Mediation and Arbitration of Musoma
(CMA) in Labour Dispute Number CMA/MAR/MUS/66/2022 and
proceed - lo revise and set aside the CMA Award issued on

- 03/07/2025.
2. Any other relief{s) this Honorable Court deems fit to grant.

‘The application is preferred- by way of chamber summons  made under
sections 91(1)(a) and (b), 91(2) (a b c) and S 91(4) (a) (b), 94 (1) (b)

(i), of the Employment and Labour Relatlons Cap 366 RE 2019 Rules
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24(1), 24(2) (a) (b) (C ) (d) (e ) and (f), 24 (3) (a), (b), (c), and (d) and
rule 28(1) (a), (b), (c), (d) and (e) of the Labour Court Rules of 2007 GN

No 106 of 2007 whrch has been supported by affidavit of Ivocatus

Masanja.

When the matter was ready for hearlng, the apphcant had the Iegal serwce
of Mr Faustrne Malongo and MF. Castory Peja, while Mr Ernest Mhagama

represented the respondent all are Iearned advocates

Mr. Ma]ongo was th_e one who started to address this court that respondent
was, charged for belng drshonest to h|s employer contrary to the applicant’s

dlsaplmary code The matter was taken to CMA where it was decrded that
applicant had.-no. fair. reason to :terminate -the respondent. That decision
aggrieved the applicant hence the present revision with four issues as
deponed at paraoraph 20 of affida\(it that; o

(i) Whether the applicant had fair reason fo. terminate the

respondent’s emp/oyment

(ii) Whether it was proper for the arbitrator to award a compensaﬂon
of Tsh. 36,345,119.16.

(i) Whether it was legally proper for the arbitrator to award Tsh.
3,028,759.93 in lieu of notice of termination.
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(iv) Whether it was legally: proper for the arbitrator to award Tsh.
6,814,709.7 to respondent as severarnce pay.

Ar_guing for the ‘ﬁrst one Mr. Malongo challenge the decision_of arbit_rator
that applicant failed to prove the offence of dishonest or any other major
breach of trust. He referred me at page 17 and 18 of the awards by the
arbitrator when he was wondering why respondent throw the said piece of
clothes. While explained what happened, counsel s'-aid. the piece of clothes
which was thrown had precious stones and the said stones were scattered
the moment respondent throw the piece of clothes. It is from that scenario
the applicant believes that respondent was not honest as there were no
stones prior to the arrival of the vehicle (LV 140) which the respondent was
a passenger. Further DW1 testified that the road had no stonies béfore the
respondent'throw the said piece of clothes. |

It was'submlssmn by Mr. Malongo that respondent d|d not cross examine
DW1 and therefore arbltrator was supposed to draw adverse mference as
was |n Hatarl Masharubu @ Babu Ayubu VS Republic (Crnmmal
Appeal No 590 of 2017) [2021] TZCA 41 (26 February 2021) and
msrsted the scenario creates doubts and to him, applicant managed to

brove the offence agairist the respondent. He urges me to read Nassoro
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Yahya vs Toyota Tanzama Ltd Revrsron No. 192 of 2016 where it was
decrded that dlshonest resulted to loss of trust by the employer to hrs
employee He prayed the first issue to be decrded in favour of the

appllcant.

On the_segond_lssue Mr. Malongo.complained of the compensation as the
termination was fair. In altern_ative_, he averred‘ that respondent was not
supposed to pe awarded Tsh. 36.3 milllon as the_base of the award was
not legal to him, arbltrator was supposed to calculate from basic salary
and not gross salary He cements h|s submlssron by deusron in Qatar
Alrways vs Mafull Hamadl Mfrnanga (Rewsron No 200 of 2020)
[2021] TZHCLD 230 (9 July 2021) that all calculatlons have to be

based on ba5|c salary He prayed the same to respondent herein.

In the 3 lssue Mr. Malongo _disputec_l__ the Tsh._.3 million awarded tol
respondent being payment in lieu of Ar.)otjce; as in law there is no provision
requires such payment on unfair termination. He said, such payment is
only “applicable when the employer is forced to issue one month notice and
employee will continue to work, if employer is forced to demand employee
to quit lrrlmediately, as the case at hand, there is no circumstance the

employer may issue one month notice and pray it be struck out. In
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alternative, depending on the findings of this court, he prays it to be based
on basic salary and not otherwise. In the last issue counsel had similar
submission basing on section 42 (1) of Cap 366 he prayed.it be calculated

basing on basic salary.

Responding to the what has been adduced, Mr. Mhagama submitted that
the termination was unfair and without valid reason as none of’ five
wrtnesses of the appllcant (DW1 DW2 DW3, DW4 and DW5) prove that it
was respondent who put precious stone underneath the vehrcle and they
farled to explain when and how. He further submitted that the testimony of
the DW2 Was to the effect that the respondent gets out of the vehicle with
nothing, empty handed and the Vehic.:le was searched. According to witness
the precious stones were found underneath of the vehicle and referred this
court to testimony of DW4 and exhibit D6. ‘;'He argued if the respondent
dropped from the vehicie empty handed how did he put the stones under
the vehicle.

lilaboratrng on. the offence of dlshonest he sard the offence has
mgredrents and among them is |ntent|on to decelt whrch was supposed to

be proved by the appellant He complarned that appellant made a pornt

that respondent wanted to steal precious stone but he failed to prove
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Relying on Exh D6:(CCTV footage) he said responde_nt was seen throwing a
piece of ,:clothes,,i,not stones. How the piece of clothes comé to his
possession was answered by DW2 through his testimony to be part of the
worklng tool He msnsted that Exh D6 is documentary evndence that show
everythlng and that incase Wltnesses has any other testlmony, that has to
be regarded as afterthought as was in Danlel Apael Ur|o Vs Exlm T.
Bank (Cl\lll Appeal 185 of 2019) [zozo] TZCA 163 (26 March

2020)

Mr. Mhagama further submitted that there was no chain of transaction that
link the vehlcle, LV 140 and the pre<:|ous stone found underneath as there
is nowhere stated that LV 140 V|5|ted the area where the stones are stored
To hlm there is no fraud nelther theft by the respondent that is why the
termmatnon was termed to be contrary to section 37(1) (2) of Cap 366

regardless of the procedures followed by the appllcant

Responding to payment issues, Mr. Mhagama bitterly submitted that unfair
termination attracts huge compensation or severe penalty as it goes to the
right to work as protected by the Constitution of the United Republic of
Tanzania. He averred that th'e remedy for unfair termination is

compensation of not less than 12 months as per section 40(1) (c) as
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standard of prooic in labour cases was elaborated in the case of Nassoro
Yahya vs Toyota Tanzama Ltd (supra) whrch Mr Mhagama d|d not
contest He inS|sted that all testimony has to be consrdered as it is only
DW4 who testlfy about Exh D6 and pray the applrcatron to be found

mentonous or else the calculations have to base on basrc salary

el ‘

After\__sum’ma___:r_i_zing .t.h?,,!JObb'@. su_brnission by {iearn.eda _m__inds,c I _ha\/_e,noyir 'to
determine the application, as filed. Starting with the first issue on whether
applicant had fair reason to terminate the respondent. I got time to read
testimony of all witnesses DW 1 testified that there was no stone Aprior to
the arrival of the vehrcie and Iater on respondent took prece of clothes and
spread stones Thrs action made the applicant to believe the respondent
was not honest. DW2 testified that respondent and the driver get out from
the veh_icle with nothing. But the vehicle had a piece of clothes Which,it had
stones with it. Counsel Mhagama submitted that none of the applicant’s'
witness explained how the stones were under the vehicle, I too find there
is no enough evidence to show howr the stones get in the piece of clothes
before they were thrown. Respondent’s witnesses testified »that respondent
had nothing while in the vehiole and even by the time he gets out from the

vehicle.
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There is no doubt that there were precioUs‘stones under the vehicle. but
what was.not explained is how.and who put them. I know the standard of
proof in cases of this nature is to the balance of probability as was said in
case 6f Nassoro Yahya vs Toyota Tanzania Ltd (supra). However,
applicant failed to balance the probabilities on how the stones rich the
clothes as they were found under the vehicle. The case ‘éf N;as"soro Yahya
vs Toyota Tanzania Ltd (supra) as cited by Mr. Malongo and urge me to
fely ‘oh finding the reason for termination is distin'gu'ishéb[e on the fact
that, in théi; ‘case the applicant used his password to access account which
later Was proved there was insufficient money. Applicanits PIN was used to
access account and the PIN was kept by the applicant alorie Who' did not
dén;/" to access the said account. In the case at hand, it was not proved
who put the said precious stones Gold Bearing Material-GBM in the
clothés underneath the vehicle while noting that the vehicle is not owned
by the respondent and is used by different staff as testified by DW4. I find
fhe applicant herein had o reason to terminate the applicant as "prdx}ided
under section 37 (1) and (2) of Cap 366 and therefore the termination was

Unfair just as awarded by arbitrator.
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On the. second issue_ which wasdamount of compensation, Mr. Malongo
d|sputed the computatlon, to hlm the proper was calculation basmg on
basic salan/ Counsel Mhagama ]U.:t |n5|sted the compensatlon should be
punltlve due to unfalr termlnatlon and dlsagree on the calculation basmg
on basic‘ salary as decided:in Qatar Airways vs Mafuli Hamadi

Mfinanga (supra) that it has no legal base.

The second issue should not detain me much, T had time to read the law
regulating employment in our legal regime. Section 40(1) (c) provides.as
follows; -
40 -(1) Wﬁere an arbitrator or Labour Court finds a termihation /s
unfair, the arb/trator or Court may order the emp/oyer -

(a) to re/nstate t/ye emp/oyee ﬁ"om the date the emp/oyee was
terminated w.'thout loss of remuneration dur/ng the period that the
employee was absent from work due to the unfair termination; or -

(b) to re-engage the employee on any terms that the arbitrator or

Court may decide; or

(c¢) to pay compensation to the employee of not less than twelve
months remuneration. [Emphasis supplied].

The term remuneration has been defined under section 4 of the same Act

to mean;
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"remuneration” means the total value of all payments, in money or
in kind, made or owing to an employee arising from the employment

of that employee; [Emphasis supplied].
From the provision of law, calculation is supposed to be based from 'What
was paid to employee on monthly base, that includes allowances as the

word used is all payments in money or kind.

On the third issue which is one month salary payment in lieu of notice, Mr.
Malongo said in the circumstance of the case there was no possibility of
issuing notice to mean this case was not one to attracf. notice. I find to the
contrary that employer was supposed to issue notice té respohdent or else
section 41 (1) (b) came into play as I hereby‘conﬁrm the arbitrator finding
on the need to pay one month salary in lieu of notice. Further to that, the
law provides as follows concerning the base of calculation;
(5) Instead of giving an employee notice of ter.m/hat/'c.aﬁ., a/} ‘émp/oyer
" may pay the émployee the remuneration that the employee

would have received if the employee had worked during the notice

period. [Emphasis supplied].
From the provision of law, the amount to be used is one which employee
was receiving at the end of each month basing on the definition of the

word remuneration.
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On the IaSE i;ssge, sd_ _f_ér as the termination was not fai_’r as appl_i_cant had no
good reason:to- do: so, respondent is entitled, under- section 42(1) and (2)
just as awarded bﬂ}'thé arbitrator serve for the calculation. Let's see what
the law 'provides;’ ’ ‘
42.-(1 ) For the purposes of this sectfon severance pay” means an
amount at /east equal ta 7 days bas:c wage for eac/7 camp/eted

| year of contmuous serwce W/t/; that emp/oyer up z‘o a maximum af
" ten yedrs. [Emphasis suppked] | S L

(2) An émployer 5/75/{ ,'oay severance pay on termination .Of

-employment if —

(a) the ;emp/,o_yee has completed 12 months continuous service
- with an employer; and |

(D) subject to-:t/?e\ provisions of subsection (3), the employer
' terminates the employment.

The base of calculation in severance pay is basic wage. That mean, it

should base on basic salary of the employee.

In the upshot, the application is dismissed serve for the calculation on
severance pay as analysed. This being the labour matter, each party .to

bear his own costs.
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