IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
(MOROGORO SUB - REGISTRY)
AT MOROGORO

PC. CIVIL APPEAL NO. 08 OF 2023

(Arising from the decision of the District Court of Kilombero in Civil Appeal No. 21 of
2022 before Hon B.L. Saning’o, RM dated 13/01/2023), & Originating from the decision
of Ifakara Primary Court in Civil Case No. 51 of 2022)

TAPRRAL IIWNASIIA o voinsvivsssnannssnsnnusssnnessansinsavivnineinsssninissansvssssnases APPELLANT
RAPHAEL RICHARD MARKO ...rvimiissssninsnnssivsininsissssossavissvonvive RESPONDENT

JUDGMENT
5™ Oct, 2023 & 7'" Febr, 2024

M.]J. Chaba, J.

On 25% July, 2022, the respondent, Raphael Richard Mark successfully sued
the appellant before Ifakara Primary Court (the trial Court) for payment of TZS.
9,700,000/=. It is on recérd that, after a full trial, the trial Court ordered the
appellant, Jamal Mwasha to pay the respondent the sum of TZS. 9,413,000/=.
However, the appellant was totally unhappy with the decision of the trial Court,
hence he preferred an appeal in the District Court of Kilombero, at Ifakara (first
Appellate Court) where the District Court upheld the decision of the trial Court
and blessed the orders that stemmed therefrom, and proceeded to dismiss the

appellant’s appeal with no order as to costs.

Page 1 of 15



-

Still dissatisfied with the decision of the first Appellate Court, the appellant
has knocked the door of this Court and lodged the instant appeal raising four

grounds of appeal reproduced hereunder:

1. That, the first Appellate Court erred in law and fact for its failure to
reexamine well the evidence and properly re-analyses the same, hence
lead to miscarriage of justice.

2. That, the first Appellate Court erred in law and fact to agree with the trial
Court and ordered the appellant to pay the respondent the sum of TZS.
9,413,000/= while the remaining balance shall contain with remaining
work so there is no proof if the remaining work was accomplished by
respondent.

3. That, the first Appellate Court erred in law and fact for its judgment to end
in favour of the respondent, while the respondent has no /ocus to standi.

4. That, the first Appellate Court erred in law and in fact to decide the case

being aware that the agreement between the parties was uncertain.

When the matter was called on for hearing of the appeal on the 24t
August, 2023, the appelllan't appeared in person, and unrepresented whilst the
respondent enjoyed the legal services of Ms. Donatila Teendwa Antoni, learned
advocate. With parties’ cohsent, I ordered the appeal to be argued and disposed

of by way of written submisSions. Being unrepresented, the appéllant prepared
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and filed his own submission while the respondent’s submission was drawn and
filed by Ms. Donatila Teendwa Antoni, learned advocate.

Submitting in support of the first ground, the appellant contended that, the
first Appellate Court failed to re-examine and re-analyse the evidence adduced
before the trial Court, as in its judgment at page 9, paragraph 1, the first
Appellate Court admitted the fact that, the agreement entered between the
appellant and the respondent was uncertain for a reason that, one among the
parties who entered into the contract had no capacity to enter into the said
contract which renders the contract itself to be void and lacking capacity of being
enforceable in the eyes of the law. He stated that, it is not in dispute that the
appellant herein has intention to pay the remaining sum / amount but what the

appellant disputes, is the person who is correctly supposed to be paid.

As regards to the second ground, the appellant averred that, in their
agreement between JATU PLC and the appellant herein, they agreed that the
respondent had to harvest 100 acres of paddy for the amount of TZS.

9,700,000/= but surprisingly, the other party to a contract did not perform his
duty.

On the third ground, the appellant elaborated that, the respondent has no
locus standi to stand in this matter as he is just an employee of the said JATU
Company, hence he is not a proper person to sue on behalf of the Company. He

said, while entering into an agreement for harvesting the said paddy with the
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respondent, he believed that such an agreement was entered into between him
and the Company and not the respondent as an individual. He said, that is why
when he made pre-payment, the respondent issued him with the Company’s
receipt bearing the names of JATU PLC, meaning that the agreement was

between the appellant and the said Company (JATU PLC).

As-regards to the fourth and last ground of appeal, the appellant relied
upon the provision of section 29 of the Law of Contract Act [Cap. 345 R.E. 2019]
and proceeded to argue that, the agreement entered between the appellant and
the respondent was void due to its uncertainty in the eyes of law, hence it

cannot be performed.

On the strength of the above submission, the appellant prayed the Court to
allow the appeal with costs and order that the judgment of the first Appellate

Court be quashed and set aside.

Responding to the appellant’s submission, Ms. Donatila Teendwa Antoni,
learned advocate for the respondent commenced her submission by referring this
Court to the holding of the Court of Appeal of Tanzania in the case of Richard
Julius Rukambura Vs. Issack Ntwa Mwakajila & Another, Civil Application
No. 3 of 2004, CAT at Mwanza (unreported), where the Court observed that,
matters regarding jurisdiction can be raised at any stage of the proceedings. She

went on stating that, during her scrutiny of the matter under consideration, she
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revealed a serious illegal departure to the governing legal procedures that had
been committed by the appellant which prompted her to raise an objection. She
averred that, the respondent’s preliminary objection (PO) is based on the matters
associated with the jurisdiction of this Court to entertain and determine the
appellant’s appeal on merits, in as much as the manner it was lodged in this

Court.

Elaborating her contention, the learned advocate referred this Court to the
provision of Section 25 (3) and (4) of The Magistrates’ Court Act [Cap. 11 R.E.

2019] which provides that: -

"Section 25 (3) - Every appeal to the High Court shall be by
way of petition and shall be filed in the District Court from
the decision or order in respect of which the appeal is

brought; and

(4) Upon recelpt of a petition under this section, the District
Court shall forthwith dispatch the petition, together with the
record of the proceedings in the Primary Court and the

District Court to the High Court’”.

Guided by the above cited provision of the law, Ms. Donatila accentuated
that, after perusing the appellant’s appeal, she discovered that the appellant

contravened the requirements of the law as he filed this appeal directly to this
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Court (High Court of Tanzania, Morogoro Sub-Registry) on 13" day of February,
2023. To put more weight on her contention, Ms. Donatila cited the case of
Kikundi cha Wanawake wa Nguvu (Tausi Tengewa) Vs. Aziza Mtaalamu
& 4 Others (Civil Appeal No. 35 of 2022) [2023] TZHC 21010 (18

September 2023) (Extracted from www.tanzlii.org), where this Court observed

that:

"..Now, taking.cognizance of the above cited authorities
and guiding provisions of the law, it is my considered view
that, non-compliance with the mandatory legal procedural
requirement in particular, direct institution of an appea/
against the decision of the District Court exercising its
appellate Jurisdiction over malters originating from
Primary Court to the High Court is incurably fatal and
cannot be salvaged by the overriding objective

7

principle....".

Besides, as to the consequences of violating the relevant procedural
requirements of the law, Ms. Donatila invited this Court to take inspiration from
the decision of this Court in the case of Michael Joachim Tumaini Ngalo vs.
Jitesh Jayantil Ladwa (Civil Case 18 of 2021) [2022] TZHC 13881 (7
October 2022), which cited the decision of the Court of Appeal of Tanzania in

the case of Commissioner General Tanzania Revenue Authority vs. JSC
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Atomredmetzoloto (Armz) (Consolidated Civil Appeals 78 of 2018)

[2019] TZCA 533 (16 April 2019), wherein the Court of Appeal of Tanzania

(the CAT) observed that: -

“Jurisdiction is a creature of statute and as such, it cannot be
assumed or exercised on the basis of likes and dislikes of the
parties. That’s is why the court has in number of occasions
insisted that the question of jurisdiction is fundamental in
court proceedings and can be raised at any stage even at the
appellate stage. The court suo moto can raise it in
adjudication the initial question to be determined is whether
or not the court or tribunal is vested with requisite

Jurisdiction.”
The Court further stated that:

"An appeal is a creature of law where a person intending to
lodge an appeal before the higher Court must do so in

accordance with the law”.

Based on the above precedent, the respondent’s advocate prayed this Court not
to hesitate to struck out the appellant’s appeal with costs for being incompetent

before the Court.
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On my part, instead of further reproducing and/or summarising what the

learned advocate for the respondent submitted against the grounds of appeal
raised by the appellant while responding to his submission, I find it apt to firstly
deal with, and determine the point of preliminary objection as Court traditions
and practice demands so to do, taking into account that both parties submitted

for and against on this point of objection.

By way of rejoinder, the appellant responded to the raised point of objection
and argued that the respondent has purposely omitted a crucial part of the
section in order to deceive the Court. To fortify his stance, he reproduced the
provision of section 25 (3) and (4) of the Magistrates’ Courts Act [Cap. 11 R.E.

2019] and stated that, the law clearly provides thus:

25 (3) Every appeal to the High Court shall be by way of
petition and shall be filed in the district court from the
decision or order in respect of which the appeal is
brought:

Provided that, the Director of Public Prosecutions may file
an appeal in the High Court and, where he so files an
appeal, he shall give notice thereof to the district court
and the district court shail forthwith dispatch the record of
proceedings in the primary court and the district court to

the High Court.
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(4) Upon receipt of a petition under this section the

district court shall forthwith dispatch the petition, together
with the record of the proceedings in the primary court

and the district court, to the High Court”.

In view of the appellant, a mark of punctuation () in any sentence gives
power and priority to the part of the sentence after punctuation. It was his
argument that, the Director of Public Prosecution (the DPP) appears only when
any part in the case has been prosecuted on criminal offence and that, as long

as the instant case is a civil case, the prosecutor is not required to file an appeal.

On the basis of his submission, the appellant urged this Court not to
entertain the PO raised by the respondent’s advocate and proceed to determine

the appellant’s petition of appeal on merits.

I have impassively examined and considered the parties’ contending
submissions, the records of the lower Courts and the record of this appeal in line
with the raised point of objection. It is obvious, in my considered view that, the
contentious issue for consideration, determination and decision thereon is as to

whether the appellant was justified to file this appeal directly to this Court.

To begin with, I am mindful of the fact that, reading from the Court records,
it is crystal clear that, the instant appeal stemmed from the decision of the

Primary Court of Ifakara in Civil Case No. 51 of 2022, where upon being
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dissatisfied with such decision, the appellant herein unsuccessfully appealed to

the District Court of Kilombero, at Ifakara, hence the present appeal which was
lodged directly in this Court in contravention with the mandatory procedural
requirement provided for under section 25 (3) and (4) of the Magistrate’s Courts
Act (supra) as well as Rules 4 (1) & (2) and 5 (3) & (4) of The Civil Procedure
(Appeals in Proceedings Originating in Primary Courts) Rules GN. No. 312 of
1964. Whereas; Section 25 (3) and (4) of The Magistrates’ Courts Act (supra)

provides thus: -

"“Section 25 (3) Every appeal to the High Court shall be
by way of petition and shall _be filed in the district
court from the decision or order in respect of which

the appeal is brought:

Provided that, the Director of Public Prosecutions may file
an appeal in the High Court and, where he so files an
appeal, he shall gfve‘notfce thereof to the district court
and the district court shall forthwith dzlsparcb the record of
proceedings in the primary court and the district court to

the High Court".

(4) Upon receipt of a petition under this section the
district court shall forthwith dispatch the petition,

together with the record of the proceedings in the
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primary court and the district court, to the High

Court. [Bold is mine].

On the other hand, Civil Procedure (Appeals in Proceedings Originating in
Primary Courts) Rules, 1964 (GN. No. 312 of 1964), articulates under Rule 4 (1)
& (2) and 5 (3) & (4) thus:

"Rule 4 (1) Every petition of appeal to a district court from a

decision or order of a primary court and every petition of

court in the exercise of its appellate or revisional jurisdiction
shall set out precisely and under distinct heads numbered
consecutively the grounds of objection to the decision or
order appealed against and shall be signed by the appellant

or his agent.

4 (2) Every petition of appeal to the High Court shall be filed

in auplicate.

5. Registration of appeals:
(1) NA;

(2) NA;

(3) When a petition of appeal to the High Court is filed in the

|
\
appeal to the high court from a decision or order of a district
i
|
|
district court, the district court shall cause the date of filing |
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to be endorsed on the petition before dispatching it to the

High Court.

(1) When a petition of appeal is received in the High Court, it
shall immediately be numbered and entered in a register to

be kept for that purpose”.

At the outset, I wish to state that, this appeal is lacking in merits and the
same need not detain me much as its filling in this Court contravened the law as
indicated hereinabove. This position of the law was well interpreted by the Court
of Appeal of Tanzania in the case of Sophia Mdee vs. Andrew Mdee & 3
Others, Civil Appeal No. 5 of 2015, CAT sitting at Arusha (unreported), where

the CAT made the following observations at pages 8-9, I quote: -

"The starting point is the procedure as to how and where
an appeal Is lodged in the High Court on matters
originating from Primary Courts. S. 25 (3) & (4) which falls

under Part IiI of the Act provide the answers. It reads:

(3) Every appeal to the High Court shall be by way of
petition and shall be filed in the District Court from the

decision or order of which the appeal is brought;

(4) Upon recejpt of a petition under this section, the

district court shall forthwith dispatch the petition together
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with the record of the proceedings in the primary court

and the district court, to the High court.”

The CAT went on expounding further that: -

"..From above it is clear that if one intends to appeal in the
High Court from the decision or order of the district court in
matters originating from primary courts, he has to lodge his
petition of appeal in the district court which handed down
the decision and the district court shall immediately forward

the same to the High Court".

Reverting to the matter under consideration and guided by the principles of
law and the authorities referred to hereinabove, 1 tend to agree with the learned
advocate for the respondent that, the appellant illegally departed from the ambit
of the governing procedural law as to how and where an appeal is supposed to
be lodged in this Court, in particular, on matters originating from Primary Courts.
In this regard, the respondent’s advocate was right when she averred that, upon
discovering the anomaly for filing the present appeal, it prompted her to spank

the instant appeal with the PO as hinted above.

In the upshot, based on the above analysis and the cited precedents, I find
and hold that, the PO raised by the Ms. Donatila Teendwa Antoni, the learned

advocate for the respondent is meritorious. In the premises, I proceed to struck
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out the appeal for being incompetent before this Court. If the appellant is still

interested to pursue for his right, he is at liberty to file his appeal in accordance
with governing procedural laws and subject to the Law of Limitation Act [Cap. 89

R.E. 2019]. Each party shall bear its own costs.
It is so ordered. |

DATED at MOROGORO this 07" day of February, 2024.

M. J. Chaba

Judge

' 07/02/2024
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Court:

Judgment delivered in Chambers this 13" day of February, 2024 in the
presence of Appellant who appeared in person and unrepresented, and in

absence of the Respondent and his advocate.

P
! e ~

o P éI;AWA

DEPUTY REGISTRAR

07/02/2024

Court:

Right of the parties to appeal to the Court of Appeal of Tanzania fully

explained.

5. P

DEPUTY REGISTRAR

07/02/2024
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