IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
MISC. CRIMINAL APPLICATION NO. 47 OF 2022

(Original Criminal Case No. 151 of 2019 from the District Courf of Sumbaivanga at

Sumbawanga)
ISAYA MWALIBA ...ccvvcericnrens R et e rtiessnen APPLICANT
VERSUS - o
THE REPUBLIC ........ ,,,,, esiniin R ESPONDENT

09" April & 03° June, 2024

MRISHA, J

summoens is made's:-'Unde-r .se‘ction' 361(:2)-"‘0&‘ the Criminal Procedure Act, Cap 20

R.E. 2002 now 2022"”5--"(the CPA) and supported by an affidavit sworn by Isaya

Mwali , the apphcan't_

The maffﬁi};_-reas‘ons' leadmgto this application can be briefly gathered from his
affidavit andcourtrecords The applicant was charged and convicted by the
District Court of Sumbawanga at Sumbawanga on the offence of Rape contrary
to section 130(1) and (2) (&) and section 131(1)a) of the Penal Code [Cap 16

R.E. 2002].



The applicant pleaded not guilty, but upon hearing of the case on merits, the
trial court convicted and sentenced him to serve thirty (30) years imprisonment.
The applicant was dissatisfied with the decision of the trial court, but he failed to

lodge notice of appeal within statutory time. Hence, this application.

In his affidavit, the applicant averred that he f Ied his notice of intention to
appeal on time in accordance with the law and recetved a copy of the Judgment.
of the trial court. He further added that on 19“"- July, 2022_.hls appeal was struck
out due to the fact that prison ofﬁcer %é‘i'l'ed- fo indicate the date of receipt.
Hence, he decided to file the present applrcation in order to be granted extension

of time to appeal to the apex Court out of trme

When the apphcatlon was scheduled for hearing, the applicant appeared in

person, unrepresented whereas the respondent Republic had the legal service of

Mathras Joseph le tate'=-Attorney Being a lay person, the applicant prayed
to adopt his afﬁda\ut to form part of his submission in chief and he prayed to this

court to con,:s__r__der hls-grounds and grant his-application.

In response, Mr. Mathias Joseph, supported the application by arguing that the
application filed by the applicant does not prejudice the respondent rights’ and it

will be better for the applicant to have his appeal be heard on merits,



Again, the learned State Attorney argued that since the applicant is a convict, he
cannot prepare any documents while he is in prison unless for the assistance of

the prison officer. Hence, he implored this court allow the application.

From above submissions as well as the records of the trial court referred thereto
which 1 have passionately considered, I find the _Iss_ue’":-"".;'\,_fs,:r__hi'c'h. requires my
determination is whether the applicant has assigned some good cause for his

application to be granted.

Moreover, as it was held in the ca‘_se ofLaurent Somon Assenga V Joseph
Magoso and 2 other, ClwlAppllcatlon No. 50 of ZOiG(Tanzlii)' that what is a
good cause is a gquestion offéct_ depending on the facts of each case and for that
reason, many and vanedcnrcumstancescould constitute good cause in any

particular case:

In hissworn afﬁdav|t,the apphcant has furnished the reasons of his application
for exéép_-___s_ion of tihw"'_e‘_:._._-pa'l.':ti.tjula'rly- at paragraph 2, 3, 4 and 5. The main reasons
are thatthepr[son ofﬁcer failed to indicate the date of receipt thus, the court
struck out the é.p.beal,_ while, the counse! for the respondent Republic has
supported the application by arguing that the applicant is a convict, he cannot
prepare any documents while he is in prison unless for the assistance of the

prison officer..






