IN THE HIGH COURT OF TANZANIA
(SUMBWAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
PC CRIMINAL APPEAL NO, 5 OF"-202.-'_3

(Arising from Criminal Appeal No, 5.of 2023 in the District Court of Sumbawanga at
Sumbawanga and originated from the Primary Court of Mize in Criminal Case No. 128 of

2022)

MODEST CLAUDIO KILENGA ....... ..... cesarmnnensmAPPELLANT
Qéﬁsus
MARANGASHI ..... rvsressssesssnsdT RESPONDENT
KONGORO MABURA .......... rursee: 2> RESPONDENT

B el D.GM&NT
“” Mamh &30#? May} 2 4 § .
MRISHA,J ...
This. is a second blte appeal to this court by the appellant Modest Claudio
Kilenga following his dissatisfaction with the decision of the District Court of

Sumbawanga at Sumbawanga which was delivered by the said first appellate

court on 22™ February, 2023 vide Criminal Appeal No. 05 of 2023,



Briefly, the appellant initially filed a Criminal Case No. 128 of 2022 with Muze
Primary Court charging the respondent with two counts of Assault causing
grievance harm contrary to section 241 of the Penal Code [Cap 16 R.E. 2022]
henceforth the Penal Code, and Threatening to kill contrary to section 89(2)(a)

of the Penal Code, as the second count.

In trial court, the respondent pleaded not guilty, t th pleas.'o_'f ot gu1|ty was

' s_‘boﬁd;e_nt on the first count and

le acquitting th_é 2" Respondent on both counts

ty.. Following that decision, the appellant was

despite the fact hat' they were served with summons to appear. Thus, the
appeal was heard ex parte and finally the ex parte judgment was delivered in
which case the first appellate court upheld the decision of the ftrial court and

dismissed the appellant’s fitst appeal.



Being aggrieved with the decision of the first appellate court, the appellant filed
with the court a petition of appeal containing three grounds of appeal which I

propose to paraphrase as follow: -

1. That, the learned Senior Resident Magistrate erreq. in law and in facts by

rejecting the appellant’s grounds of appeal as he has. pressed that the

amount of compensation ordered by the trial court was httle compared to

the amount of expenses he had mcur d for atment after being

injured by the Respondents.

2. That, the learned Senior esident Magis! 'a’té erred in facts by challenging

the document as te t b{jj_n;ove that the appellant was

injured since the who was supposed to challenge the document in trial

In the present case t should be noted that when the matter was called on for
hearing, and upon it been proved that the respondents had deliberately absented
themself, the appellant urged the court that the ex parte hearing of the present

appeal be heard by way of written submission. His prayer was granted and he



complied with the scheduled order of the court for him to file his respective

written submission.

As indicated above, there were a total of three grounds of appeal raised by the
appellant through his petition of appeal. However, I will not deal with all of them

and will state the reasons shortly herein,

In his written submission the appeliant subm_itted very, briefly and paraphrase his

agistrate erred in

appellate court failed consider r'ec_e__i"p_t nd f ts submitted by the appellant that

proves expenditure i appellant on his treatment, accommodation

by challenging the exhibit M.1 that he intends to prove that he was injured by

the 'respd fent, he further argued that the respondent is the one to encounter

the exhibit M.1 and not the first appellate court.

Moreover, he added that the contradictory evidence by the witness was required

to be analysed by the trial court and not in the appeal.



It was the submission of the appellant that the appellate court failed consider the
receipt and evidence of the appellant in order to determine the actual amount he
incurred in his treatment. In winding up, the appellant humbly prayed to the
court that his appeal be allowed, the proceedings, judgment as well as the

orders of the trial tribunal be quashed and set aside with co ts.

The above being the submissions of the appella elation tOhIS grounds of

appeal, I am of the opinion that the lssuewh h reqq:i?_r'e "__._m?j?}'f;:dgjc___ér_rﬁi_nation is

whether the preserit appeal has merits.

It has to be noted that, the:cardinal pri cib!é’“'_tj criminal cases places on the

prowngthe guiitiness of the accused
on wés stated in the case of Jonas
re the Court of Appeal held, inter alia,

that:

in criminal prosecution is that the onus of proving the
- the accused beyond reasonable doubts lies on the
prosecution, Is part of our lawi, and forgetting or ignoring it is unforgivable

and is a peril not worth taking.”



Both the trial court and first appellate court have done their roles whereas the
matter is now before this second appellate court for determination. The law is
well settled that the second appellate court cannot adjudicate on grounds of
appeal which were not raised and determined in the first appellate court. This

position was clearly stated in the case of Samwel Sawe v Repubilic, Criminal

therefore, stru out.”

The above p “applies to the present case, this case is originated from
Primary Court of Muze, where the appellant was disgruntied with the decision of
the trial court, then appealed to the District Court of Sumbawanga where he was

dissatisfied with the decision of that first appellate court, hence decided to prefer



his appeal to this court as a second bite. At the first appellate court, the
appellant filed his appeal with two grounds of appeal. The two grounds of appeal

were framed in Kiswahili language as follows; -

"SABABU ZA RUFAA

Mimi Modest Claudio Kilenga ninapinga Hukum a Mf?@.;hf miwa Hakimu Mkazi

2. Kwamba, Mheshimiwa
fidia ya shambuiio la mwill kiasi cha Tsh 50,000/= bila kujali gharama za
natibabu na éﬁn wa;i;g;gnébarf;; i dhahitri kwamba sikutendewa haki,

HITIMISHO

Naiomba Mahakama yako Tukufu kutengua Uamuzi wa Mahakama ya Mwanzo na
kuangalia upya kiwango cha fidia na adhabu dhidi ya wajibu rufaa kwakuwa siyo

mara yao ya kwanza kunitendea vitendo vya ukatili...”



From the above cited grounds of appeal, it is clear that the two grounds of
appeal indicates that the appellant challenged the first appellate court erred in
law and facts to decide that the appeliant’s witnesses failed to prove the offence

of threatening to kil

The second ground of appeal is that the first appel'laté court erred in law to

harm without considering cost incurred of med al trea er

.b'ella'té;-?éourt, the appeal must

For the ground of appeal to stand tot -

' appeal o:'::.th_e |_r'§t:"::"ap6éllate court or there is a

improperly rai cause they are new and based on facts. In the circumstance,

ground 2 and 3 of appeal are accordingly struck out.

Regarding the first ground of appeal that the amount ordered to be compensated
was little compared to the money he spent for his medical treatment, the
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appellant through his written submission argued that he spent a lot of money on
his medical treatment which covered for-accommodation and other expenses due
to the injury caused to him by ‘the respondents. Hence, it is his argument that
based on such circumstance, he deserves to get more compensation than what

the lower courts had ordered.

When the first appellate court gave reasons to den order th respondents to

that, and 1 quote:

"I find no justification taken b the trfa/court to award the appellant Tzs

50,000/ consideti

Asa second bite appeal, I am aware that in practice, concurrent findings of the
two subordinate courts cannot be readily interfered with unless there is mis-
direction of non-directions on the evidence by the first appellate court. See DPP
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v Jaffari Mfaume Kawawa [1981] T.L.R. 149 and Goodluck Kyando v

Republic., Criminal Appeal No. 118 of 2003 CAT Mbeya (unreported).

Considering the above position, an appellate court can only interfere with the
findings of the subordinates’ court where there are compellmg circumstances.

These are such as where there is misdirection, non~d1rect|on mlsapprehen5|ons

or miscarriage of justice., Also see Bakari Abd h. Masudf v Republ:c,

orders as per section 31 of the Penal Code and section 348(1) of the Criminal

Procedure Act Cap 20 R.E. 2022 (the CPA). In exercising that right the court may
order a person who is convicted of an offence to make compensation to any

person injured by his offence or suffered material loss.

Section 31 of the Penal Code provides that:
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“In accordance with the provision of section 348 of Criminal Procedure Act,
any person who is convicted of an offence may be adjudged to make
compensation to any person injured by his offence and the 'compEﬁsatfon

may be in addition to or in substitution for any other punishment,”

Again, section 348(1) of the CPA, provides that:

“Where accused person s convicted by any ourt. of anoﬁ‘ence not

punishable with death and it appears fro m. the e dence that some other

committed and that 'ifbstangal---s c_om_ ensatfon is, in the opinion of the

vil suft, the court may in its discretion

From the above provisions of the law, the court my allowed to order
compensation in kihd or in money on the case of criminal nature where the
victim has suffered material loss or personal injury in the consequence of the
offence accused convicted; however, the substantial compehsation is in the
opinion or discretion of the court to exercise fairly.
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Back to our present case, the appellant was awarded compensation of 50,000/=
by the trial court, when the appeal was determined by the first appellate court,
the compensation awarded by the trial court was denied with the reasons that no
justification was made by the trial court to award compensation, no evidence

was established by the appellant.

In my view, the award of 50,000/= as compensation injured by the 1%

Respondent is fair and justifiable because, the 1* appellar wés:;g;g.ggn\;icted with

ppellate. court confirm
as injured. In'd_e;ed,"" the law allows the

court to award 'cdmpensati@ where the 2 cused|s convicted with the offence

ourt is ji tifiable amount and the trial court exercised it discretion
wisely and fair, Nevertheless, if the appellant thinks that the awarded amount of
compensation is small compared to his medical expenses; it is advisable that he

institute a civil suit in which both parties will be heard accordingly and thereafter
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