‘IN THE HIGH COURT OF TANZANIA
(SUMBAWANGA DISTRICT REGISTRY)
AT SUMBAWANGA
LAND CASE NO. 11 OF 2023
NYANDA KISINZA LWENGI @KISINZA MIMBONDULU .....cccnueu wee PLAINTIFE

VERSUS
CRDB BANK PLC ..uruvvicnensaraecans SO ST DEFENDANT
NUTMEGA AUCTIONEERS AND
PROPERTY MANAGERS AND CO. LTD ....u.uus
SALUM NASSORO MOHAMED ,

16" April & 11% June, 2024

MRISHA, ]

‘against the defendants who were severally
iff who sought for a declaratory order that the
Certificate of 2 No. 47661-MBYLR, L.O 50087, LD No. NKS/91/2 located

at Mkole Village, Nkasi District.

In their response, the defendants disputed the plaintiff's claims by filing

written statement of defence and in addition to that, the 1%t and 2"



defendants filed a notice of preliminary objection which i$ to the effect

that:
1. This court has no jurisdiction to determine this case.

On 12* March, 2024 when this matter come for hearing of a preliminary

objection, the advocate for the 1% and 2™ def n_da_nt_é yed to make an

dated on 13" March, 2024.

Arguing in support of the preliminary objection, the advocate for the
respondent submitted that the parties to the loan agreement which is

annexture NKL 02 to the plaint in clause 14, agreed irrevocably to settle



their dispute related to the interpretation, performance, non-performance
of terms and conditions of the said contract to the High Court of Tanzania,

Commercial Division.

He argued that clause 14 of annexture NKL 02 exclude other courts to

adjudicate their disputes by consent and parties are bound by the sanctity

Co. Ltd and anot[fi r, Civil Appeal No. 98 of 2016 CAT Dar es Salaam and
SCOVA Engineering S. P. A. and another v Mtibwa Sugar Estates
Ltd and Others, Civil Appeal No. 133 of 2017 CAT Dar es Salaam (all

unreported).



Stressing on the case of Mashishanga Salum Mashishanga (supra), the
learned counsel argued that it is a current decision whereby the Court of
Appeal interpreted Clause 14 of the contract which is same as the one
under scrutiny in this case. Again, he submitted that in the case of CRDB

PLC v Chama cha Walimu (supra), the Court intérpreted clause 14 and

strike out the suit with costs.

o

In reply, Mr. Sanga resiste objection by contending that

the submission of the

merits. 1T was his a

However, he distlng____ ished the above cited cases with the present case and
submitted he,_:pii'esent case is not subjected to any mortgage deed. He
added that the cause of action was did not atise from the breach of

mortgage deed, as wrongly submitted by the defendants’ counsel.



Stressing on the same issue, he argued that the defendant never contested
on paragraph 5 of the plaintiff’s plaint which expressly provides that the

cause of action is trespass to the disputed farm, the farm which is not

associated to any mortgage.

ittie No. 47661-

1 Region, was nhot

merits.

In his brief rejoinder, Mr. Mbwilo responded to the argument which is
based on the comment that the dispute in this case is on trespass to the

disputed farm which is not subject to mortgage. It was the learned



counsel’s contention that the center of the dispute is on loan agreement,
whereby the plaintiff claimed that the sold farm was not mortgaged; that
to his understanding, the 1 defendant did not act according to the loan

agreement,

He stressed that the dispute between the parties herein,.is on performance

of the loan agteement between the parties which was annexéd to the

plaint. The respective clause reads as follows: -
"...Clause 14 of the loan facility letter reads:

DISPUTE RESOLUTION



In case of any dispute arising from interpretation, performance or
non-performance of the terms and conditions contained in. this loan
facility letter and where the amount involved is within the pecuniary
Jurisdiction of the High Court of Tanzania, the parties hereto
irrevocably submit themselves to the commercial division of the High
Court for adjudication of the dispute...”.

According to clause 14 as quoted above, it is apparent that:the plaintiff and

Pursuant to section 7(1) of the CPC which was relied upon by the 1% and

2™ defendants’ counsel to argue that clause 14 of the loan Facility letter
bars the court other than the High Court of Tanzania, Commercial Division

to entertain the suit, it provides that:



"7(1) subject to this Act the courts shall have jurisdiction to try all
suits of a civil nature except suits of which their cognizance is either

EXPI' 955/}/ or Imp/;ed/y b arre d #”

In interpreting the above provision of the law in relation to the choice of

forum clauses, the Court of Appeal, in the case of M

ishanga Salum

mstances of

clause 14 of the Loan Facility Letter, the appellant ought to have
referred the suit to the Commercial Division of the High Court as per
his agreement with the I** respondent. Land Case No. 03 of 2016
was thus not properly before the Land Division of the High Court



which ought not to have taken cognizance of the same and
adjudicated the dispute between the parties.”

Further, the above position was also stated in the case of Scova
Engineering S. P. A. and Another (supra), where the parties to the case

agreed that the Guarantee shall be governed and interpreted in accordance

"That agreement bound the

appellants to resort the High Coirt. o

This argument gave me time to read the plaint filed by the plaintiff on 05"

October, 2023; at paragraph 11 of the plaintiff’s plaint, which I find to be



interesting and relevant to the above argument raised by the plaintiff's.

advocate; I desire to quote the said paragraph as hereunder:

"11. That, during the incidence at paragraph 10 herein the plaintiff
had changed/moved his business area/project to the disputed farm
and all the said agreement entered there. Alongside entering into the

said agreement, the 1% defendant via his oﬁ"}c Mr. Filo Patrick

an facility. In my view, the surrendering of the

e done where the plaintiff performs the

agreement by disbursing the loan agreement.

It is also my that the Farm No. 91 Mkole village, Nkasi District with
Certificate of tittle No. 47661- MBYLR located at Mkole village within Nkasi
District, Rukwa Region which is in dispute, came into the loan facility after

the plaintiff and 1%t Defendant agreed restructure the loan and to make

10



assurance of performance of what they agreed; the plaintiff surrendered
the said farm for assurance, thus, in the circumstance, clause 14 of the
dispute resolution will be applied for resolving the dispute which arose

between the parties herein.

On the strength of the above position, it is my settled view that based on

For the above reasons, I answer the above issue in the affirmative and

proceed to hold that the point of law raised by the Mr. Mbwilo for the 1=t
and 2 _defe"n"dants,,. has merits and it is therefore, sustained. The plaintiff

may re-file his suit in the Commercial Division of the High Court as per
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