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Date of last Order: 31/10/2023

Date of Judgement: 29/02/2024

BEFORE: G. P. MALATA, ]

This appeal emanates from the District Land ahd Housing Tribunél for

Kilosa, whereby the appellant herein being the losing party decided to

challenge the decision of thereof.

In nutshell, the appellant (as the administratrix of the late Amina Rashid
Ally) claimed to be the lawful owner of the land in dispute, the late Amina

Rashid"AIIy (the appellant’s mother) during her lifetime owned 10 acres of

+ +

land which she inherited from her parents. In her life, she allocated two

- acres to Mkwatani mosque for construction of mosque and two acres to

Chama cha Mapinduzi and remained with six acres. She entrusted the
remaining acres to the 1% and 2" respondents as tenants. It was after
the demise of Amina Rashid Ally, the 1%t and 27 respondents started to

sell the leased thereto and the 2" respondent commenced to construct a

| house which was contrary to the tenancy _agreément.

_Following the acts of the respondents Hadija Ally Rashid instituted Land

Application no. 29 of 2020 at Kilosa DLHT praying for the following reliefs;

1. Declaration that, the suit land be part and parcel of deceased estate.
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2. Declaration in favour of the applicant that the respondents are
trespassers into the suit land.

3. Eviction order of the respondents from the suit land.

4. Permanent injunction to restrain and prohibit both respondenté and

his agents from trespassing into the suit land and interferihg with
_peaceful occupation of the suit land by the applicant.

5. Respondentsvbe orderéd to pay costs'of this application. |

6. Any other reliefs the Honourable Tribunal deAem fit and just to grant |

for applicant.

6The appellant who testified as AW1 at the DLHT stated that the land in
dispute belonged to her late mother one Amina Rashid Ally. She testified
that, she knows the land in dispute that was originally used by his

grandfather, later his grandfather left the area to Azizi Rehani and when

they all died, the late Amina Rashid Ally remained with the land until her

demise on 2014. The appellant alleged that, the respondents trespassed
the suit land and sold part of it. Later they agreed that, they did wrong
and they were required to compensate a total of TZS 600,000/=but in

vain. Later, the respondents started construction on the premises.
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AW?2; Saada Rashid Ally testified that, the land in dispute was owned by
the late Rashid Ally after demise the ownership passed to Amina Rashid,

and finally, to Hadija Ally who was appointed administratrix.

AW3; Rashid Nassoro Hemedi testified that, he is the son of the late Amina
Rashid, his mother once showed her the house and the land in dispute
and that during his mother’s lifetime, she had not seen anyone claiming

to own that land until 2014 when the respondent’s trespassed the land.

. Thé 1t respondent tésti.ﬁed at DLHT as RWZ that she has beén in
-occupation of the premises wéy back existence _of appellants gr.andparents”
when Mzee Rashid was alive. The 2nd respondent (RW3) testified that the
pAremises were left fo"them by their parents who acquired the-éam'e from
their parents, the late Amina Rashid Ally sold her'piece of land which was

neighbouring to them.

The 3" respondent (RW3) testified that, he arrived at Mkwatani on
20/02/1989 after his brother having bought the land in dispute from one
Mzee Ismail Salehe. That he was handed over the land by his mother Nuru

Ally for supervision, since that time he is living in the premises. -

The 4" respondent RWS5 testified that, he arrived at Mkwatani in 1981

from Dodoma, in 1985 he looked for a piece of land to build a house

1

‘the 1% respondent father (Juma Mshauri) gave him a piece of land
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and he erected the house, he lived there until the demise of Juma
Mshauri.-upon death of the owner of the land he asked the children
of the deceased to sell him the land. They agreed and sold it and

mahaged to house wheré. is living to date.

The 5% respondent (RW6) testified that he didnt'buy a plot from the
first respbndent. He is living at Mkwatani in the h‘ouée bought by his
wife one Shela Salum Maduila on 01/11/2019. She bought the house
. from Eisha. Iddi Abda’llah; AsHa Iddi "/-\bdallah and Watende Iddi
Abdallah and he produced the sale agreement which was admitted
as éxhibit. o
The 6t respondenf (RW7) testified that he. bought the land.‘from
Salehe Juma Mshauri on 09/07/2020. The 7th respondent RW8
testified that the Iahd in dispute belongs to him as he obtaihéd the
same through inheritance frc')m. his late father who.acquired from his

late father. The 7th respondents (RW8) testified that he owns the land

as he acquired it through his father.

RW1 testified that he is the chairperson of Mkwatani Hamlet and- he
knows the appellant, respondents and their parents. That, the
parents of the appellant, 1%t and 2" respondents came to Mkwatani

long time ago and that i:hey were given land by the indigenous. Hé

Page 5 of 29




further stated that, thé appellant’s parents gave their -Iand to the
mosque and sold other land to Osama Mwinyimkuu Mwarabu and the
land he gave for free is the land built by Binti Rehani, Magodoro and
another pérson sold to Mégodoro. He further'testiﬁed that there is a-._
piece of land sbld td the Ward Office of Mkwatani, the appellén_t’s
mother sold the land which is neighboured to the 1% respondent’s
féther on the eastern side, on the north thére is water well and a
small rqad. On the western there is grave yards of Sale_he Mshauri, -
Shomari Hamadi and Rehani Saidi Musta.ph‘a. That, there is unfinished
Hou'se of Mwarabu and Sefu Rukemo at the- Vnofith side. there is road
from town to Kibaoni WhICh goes up to the. land of Salehe Mshaurl |
RW1 testlf" ed also stated that, in the appellants land there is a piece
of land of Hamadi Rehani who built the house which is not ﬁnished.
He narrated that the appellants aréa belonged to Hashiri Bin Hemedi
who owned 100 acres, he owned for 3‘3 yéars and upon its expiry the

land became free.

Having all the evidence in mind, the DLHT decided in favour of the
respondents. Aggrieved thereof, the appellant appealed to this court with

the following grounds of appeal;
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. That thé Honoura-ble Chairman of the DLHT having failed to properly
“examine, evaluate, analyse thé.gravity and weight of the evidence
on record.

. That the Honourablé chairrﬁan of the DLHT erfed in law and f.-acts-
for not_considér that the judgement in Probate case no. 16/ 2014
before Kilosa-Urban Primary Court was never challenged by the
respondents.

. That the honourablechairman of DLHT erred‘in Iaw and in fact for
not take into consideration that thé parents of 1%, 2" and 7t -
respondents were only invited by the'-apbellant mother in the suit
land for tempo‘rary living bLJt surp;isingly after the death‘ of
respondent’s barents and appellants mothér.the 1%t respondent and
2nd respondeAn't start to transfer such .dispute land - fo other
respondents without any Ioculs.

. That the honourable chairman Qf the DLHT erred in law and facts
by entertaining the matter that was hopelessly time barred whereby
Amina Ally Rashid' owned the suit land since 1960.without any
dispute from any compétent authority and within the land in disputé
there is the family graves.

. That the honourable chairman of DLHT erred in law and fact by

failing to put into consideration that the Land Appeal no. 02/ 2019
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which driginates -from Ward Tribunal in land case vno. 8/ 2018 the

decision made the matter to start afresh for want of the appellant
to be the admmlstrator of the estate of the late Amina Rashid Ally
due to the nature of the case. |

6. That the honourable chairman of DLHT erred in law and -faets for
not to take into consideration that Sareh™ Juma Mshauri (1%
respondent) without Idcus standi sell the dispute land to to other

- respondents before and after the case to be in_stitu_ted in the tribunal
with competent jurisdiction.

7. That the honourable chairman of the'DLi-lT erred in law and facts
for not consrder that Amina Rashld AIly during his lifetime provrde
the piece of land for the Islamiya Mosque and for construction of
Mkwatani Ward Office which nowadays such land was purchased by
‘Osarna S. Ligito from the MkWatani Ward Councilor and remain with -

~ the land in dispute. |

8. That the honourable chairman of DLHT erred in law and facts for
deciding the matter based on bias and consider the respendents
witness who had the -_contr_adictory evidence and statements such
as the mether of Abdallah Gojaki (3 respondent) was only invited
by the appellant m‘other for temporary living and construct a ht but

surprisingly after his death his child claim the same.
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9. That the honourable chairman of DLHT erred in law and fact for

issuing defective judgement.

The appeal was argued by way of written submission and that, the parties

filed their submission timely according to this court’s order.

Submitting on the first ground, Appellant as the Administrator of Estate
of the late Amina Al_ly Rashid (Amina Mwarabu) and proceed- with the
duties of the administratrix of deceased estates as stipulated in the case
 of Naft'al Joseph Ka.IaI.u vs Angela Mashirima, PC Civil Appeal
Non.°145 of 2001(HC Dar es salaam, unreportegi). The appellant argued
that, the Respondents failed to prove'-ownership of that land, and that the
had no locus s’tandi.. The appellant further stated that the respbndents’
testimeny is based on the forged and cooked inforrhation which make the

sale agreement null and void.

- She submitted that the Iand'in dispute was part of the estates of Iate
Amina Ally Rashid. That the 15‘:. Respondent,2™ Respondent,3™
Respondent and 7th Respondent failed to prove as to how they acquired
the land in dispute whereby 1 Respondent illegally transferred the potion
of land to 4™ Respondent and 6t Respondents. In the circumstances, she

submitted that the respondents failed to prove ownership of land.
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On the second ground the appellant submitted that, the six (6) acres of
land in dispute was among of the estates of the late Amina Rashidi Ally,
she refers to Probate Case no. 16 of 2014 before Kilosa Urban anary
Court Wthh appomted her as the administratrix of the estate. The
respondents were aware of the case and failed to challenge it by informing
the court that, there is a property included which ‘is ‘not part of the
deoeased’s estate, thus the respondents canlt claim the suit land since .

~ they failed to‘challenge the probate case.

[

Submitting on the third ground the appellant stated that, the parents of
1%, 2nd and 7t respondents were invited by Appellant s mother in the suit
land with condition that, they were not allowed to construct the
permanent house for settlement but surprisingly after the death of their
. parents they started to transfer euch dispute land to other Respondents

such as 4™ and 6™ Respondents without any colour of light.

On the fourth ground the appellant submitted that, Amina Rashid Ally
owned several Acres of land located at Mkwatani Area Kilosa since
1960's.she later decided to give potion of land to Muslims believers,

Chama Cha Mapinduzi (C.C.M) and remained with land totalling six (6)
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acres of land. In the suit premise there is a burial place of the Appellant
family which contain graves of the fémily including the grave of Amina
Rashid Ally (deceased) hence as a matter of time and evidence shown it

is clear to say that, the ReSpondents are trespassers to the said land. )

On the fifth ground he submitted that, the Appellant as a layman, at first
she instituted the case her own name not as administrator of estates but
later she included all the respondents bases on advise by the Chairman of

the tribunal.

On th‘e sixth ground the ap.pellajr'1t submitted that{'the 1t Respondent was
without locus standi. While the appellant complied with the law to be
Administratrix of Estéte instituted the case before the Mkwatahi'Ward
Tribunai in 2018 for pursuing for deceased’s rights. The appellant referred
this court to the casé of Lujuna Shubi Ballonzi, Senior v Régisterd
: Trustee'of AChama, Cha Mapiﬁduzi (1996) TLR 203. Hence Appellant
“have fhe interest over the suit premise for reason that she is fighting for

interest of the deceased heirs.

On the seventh ground it was the appellant’s submission that Amina
Rashidi Ally(deceased) during her life time allocated the two acres of land
to the ISLAMIYA MOSQUE for construction mosque and two to Chama

Cha Mapinduzi (C.C.M) and remined with six acres.
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On the eighth ground the appellant submitted that the 3“1 Respohdent
mother was invited by the Appellant;s. mother with conditions that she.
should not be allowed to construct permanent house for settlement but
surprisingly after the death:.starte(v:l selling the land wifhoUt having go;)d |
title. | |

In supp‘orf of the ninth ground the appellant su-brﬁitted that, Amina
Mwarabu (deceased) owned un surveyed land estimated to six (6) acres
 located at Mkwatani in Kilosa toWn. She invited other people who were
not allowed to sell or to construct the permanent house for settlement
wiEhir; six acres of Iahd. The 4, 5™ and 6" [eséondents _purchésed the
Iahd from persons with no good title. The Chaifma_n of the tribunal arrived
to the decision withou_t anélysis, evaluation, examination and weighihg
the gravity and weigﬁt of evidence on record tendered by the Appellant

| includin.g-'the graves.

The respondents filed joints written submission and jointly submitted in
respect to the first ground that, it is hopeless. The respondents cited the
case of, Hemed Said vs. Mohamed Mbilu (1984) T.L.R 113 the Court

held that;A the person whose evidence is heavier than that of the other is

the one who must win"
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To cement, they relied h.eavily to RW1 who explains how -he knowé the
parties as well as the disputed land Wifh very clear explanations which.
helped the chairman in ruling in favour of the respondents. As per the
case of Mbiiu cited above, fhe ap.péllant failed to prové her case before
the tribunall and all resbondents gave very watertight evidence to' p,r'ove

their case.

In reply to the second ground, the respondents submitted that, the
. appellant is talking of prObate cas;e which'g_ave her the ad,ministratr_ix of

the estate of her late mother."They submitted that, the probate had
no’ghin'g to do with it ‘cas'e at hand and they are -not aware ofvit.as they
are not relatives or heirs, blood related or close relative to the appellant,

it is very illogical for the appAellant to say the respondents didn't appear to

challenge her appointments on the estates she was about to administer.

.Regardi'ng. the third ground, theArespondents sub‘mi.tted that the same
| should‘be disregarded. They stated that, the tvribunal’s record shows that
the appellant’s mother sold sbme of the areas and confessed that she waé
bordered by the 1%, 2", and 7*" Respondents’ parents. Further that, the
respondehfs sold the land in dispute while the appé"ant’s mother who
claim to be the lawful owner was alive, but she didn't object or institute

the case against the respondents. That the respondents’ evidence fall
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squarely with the RW1 evidence the leader he knew well the respondents’
parents, the appellant’s mother, the 'respondents as ‘well as appellant

herself and also all the disputed land.

Subrhitting.in support of the fourth ground, it is important, its hopeless
and need to be disregarded. The respondents insist that the all areas are

owned by the respondents as per the law thus not trespassers.

In support of the fifth ground, the respondents submitted that the referred

~cases have nothing to do with the presen't case, thus it be disregarded.

Regarding the sixth ground, the respondents submitted that, the ground
is Ho_peless, they insisted that the 1 respond'ent sold the land to other
respondents of which he ‘had good title based on the evidence.all.ude‘d

before the trial tribunal,

On the seventh ground, the'respondehts submitted that the ground is well
énswered 'by the evidence by RWi who exblained on how the appéllant’s
mother sold and gave the parcel of land to the Muslim believers. That, the
case of Osama Kaéito héd nothing to with case at hand. If thé appellant
has the cause of action agaihst the said OSAMA KAGITO, she should

institute the case to that effect. This ground also need to be disregarded.
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Submitting-in suApport of fhe eighth and ninth ground, theA respondénts
stated that‘i the judgment was not defective at all. They referfed to .
Regulation 22 of the Land Disputes courts Act (District Land and Housing
Tribunél) Regulations 2002 GN 174/2003 which’ providés for on how thé
- judgment should be coniposed in order to be valid in the eyes of law. The
- judgment of the trial tribunal followed all the legal requirements hence
good judgment under the eyes of the law. That fhe Chairperson was very
clear on his reasQning as to why he arrived to such deci_sion.A Furtherr, there
| is‘no contradiction in terms of evidence oh the part of the respondents’,

thus deserved to win the case at the end.

¢

Having summarised t_he‘ rival submission by the parties, and _ha_vi_ng
carefully examined the records of the DLHT in line with the fronted

grounds of :appeal, I have managed to gather the following issues

1. Wﬁd.is the lawful owner of tﬁe land in‘dispute».' |

2. W‘hether the DLHT wronged arrived to the impugned decision in
Land Application no. 29.0f 2020. | |

3. Whether the trial Chairman issued a defective judgemént. |

4, What‘is the fate of this appeal

In determining the above issues, I will be guided by the principle that,

this being the first appellate court, its duty is to re-evaluate the evidence
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of the trial tribunal and satisfy itself if it correctly evaluated and arrived to
the correct decision according to law. The above legal position is gathered .
from the case of Hassan Mzee Mfaume v. Republic [1981] T.L.R. 167

where ’the Court held that,

"Judge on first appeal should re-appraise the evidence because
an appzea/ /s in effect a rebearing the case; Wh.ere the first
appellate court fails to re—eva/uafe the evidence and consider
material issues involved. In a éubsequent appeal, the court mé y
re-evaluate the evidence in order to avoid delays or may remit

the case hack to the first appellate court”

Addifionally, this coUrf will be governed by prihciples of law as-fo '
who beafs the burden. of proving facts before thé court in -civil
litigation. Legally, the burden lies to he who alleges, in this case, the
plaintiff/apbellant. This legal requifement is echoed by sections 110,
112 'andl 115 of the Evidence Act, Cap.6 R.E.2022. The sections read

that;
Section 110 provides;

“(1) Whoever desires any court to give judgement as to any legal
right or liability dependent on the existence of facts which he

asserts must prove that those facts exist.
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(Z)DWL/?en a person is bound to prove the existence of any fact.

It Is said that the burden of proof lies on that person.”
Section 112 provides that;

"The burden of proof as to an y particular fact lies on that person
who wishes the court to believe in its existence unless it is
pro vided b v law that the proof of that fact shall He on an y other
person.”
‘Section 115 prbvide;
"In civil proceedings when any fact is especially within the

T

knowledge of any person, the burden of proving that fact is upon

V4

him.”’

The burden of proof does not shift unless stated by the law to that effect.
In the case of Paulina Samson Ndawavya vs. Theresla Thomas
Madaha, Civil Appeal no. 45 of 2017, unreported the court of appeal held

that;

"The burden of proving a fact rest on the party who subétantia// y
asserts the affirmative of the issue and not upon the party who
denies it; for negative is usually incapable of proof. It is ancient

rule founded on consideration of good sense and should not be
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departed frdm Withodt strong reason.... until such b&rden /s
discharged, the other party is not réqu/red to be called upon to
prove his case. The court has to examine as to whether the
persorn upon whom the burden ‘//'es has been able L‘b discharge
is burden. Until he afriyes at such Concl&sion, he cannot proceed _ |

on the basis of weakness of the other party.’

. This position was repeatéd in the case of Lamshore Limited &
an_other vs. Bazanje K.U.D K, [1999] T.{L.R 330, the court held:
e”Tﬁe duty to prové. the alleged facts Is on the -panfy alleging /ts
| éXistence” | |
This court'has in a numb.er of cases held that, proof of ownership ofl
land must be strict. Thé rationale behind has been stated in_numerbus
cases in'cl'uding,
1. .R.amadhani Rashidi Kuhuka Vs Jela Méiko Meja And 44
Othefs Land Case Nd.25/2022 and,
2. Hadija Adam Said Maliwata Vs Asiga Abas and 4 others,
Land Appeal No. 101 Of 2022 :
In the case of Hadija Adam Said Maliwata Vs Asiga Abas and 4

others, Land Appeal No. 101 Of 2022, this court had these to say;
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, "Land:as an utf};ost object to the eyes of God, 5p/r)_’fua// y Gda’ 5
first fundamental work of creation started with "Heaven and
Earth”. This Is gathered from the Holy Bible in the Book of
Génesis, verse 1 J -3 éna’ -J :9-10 state What de Creafed f/'rst,".

I quote;

1. In the beginn/ng God created Hea ve}7 and Earth.
Based on the above reference, one can agree without
- hesitation that, Gob’ v'a/ued land (Earth) as the first ahd
most important item as without It, there could be no
place for living and no_n-//ving’org.anism, human .being
/nc/usil'/e.A As the Earth was em,bty ana’ unoccup/eaﬁ God |
Cont/'nu_ed p/acing on the Earth all what he created _from-
time fo time. The cqnﬁrmation comes from thé Holy
Bible in the Book of Genesis 1 2,3, 9 and 10 which

provide that;

2. But the Ean‘h was empty and unoccupied and
aarkness were over the face of the ab yss,'}and so, the
spirit of God was brought over the 'Wafers

3. And God said, let there be light” And light became.

Further, in Genesis 1:9-10 it is stated that;
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9. Truly God said "let the waters that are under heaven
be gathered together into one place; and let the land

appear” And so it became.

10. And God called the dry /anaj Earth,” and he
ca//éd the gathering of the waters, ‘Seas’, And God saw
that it was good, g
The above cited verses from the Book of Genesis proves
how God pfocéeded after creation df Earth and what hé
placed thereon. I/; other words, who we are, Wha;‘ We'
see and use is reflection of God'’s accomp//'shment}df
mission fowara’s creation. | |
This makes land as first and most important item, God
created for the /70/_}2 work on the Ea/th as without it
there could be né place to lay the God’s wor_k of creation.
Therefore, Land is a sensitive and valuable item even in
the God’s eyes. |
In that regard, S('nce the issue of land touches all living
and non-living organisms, human being inclusive
regardless of their wealth, status or impoverishment and

that, no deve/bpment can be effected without land,
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thus, land has become nothing but the first and most
important thing to any li V/'ng and non-living creature and
human development. In other words, no Earth no living

and non-/iv/ng. organism, and therefore no life.

Glven the afore stated position from the Bible, Tanzania
as country has taken such sensitivity: a;7d put land as
special thing in which its ownership, use, management
and conservation .are C_onstitut/bna//y and legally

regulated.”

ltis on that basis, courts have also taken similar stand of ensuring that}
all issuéS pertaining to laﬁd dispute have to be givén special attentioh or
consideratiohs. This is due to its sensitivity and unbecorhing behaviour of
persons who are pambering into fraud, forgery, trespassing ‘and

encroaching one’s land or reserved lands without any colour of right.

Thence,, this court has in plethora of authorities held that disputes on
ownership of land muSt be proved strictly. The above position is intended
to satisfy the cQurt beyond sane of doubt as to who is really owner of land
in dispute. Placing such proof to thé balance of probability alike any other
normal civil suit leaves unscrupulous people to win cases through weak

evidence.
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In the absence of such standards, the inferior one’s or poorer will be
| whipped out and left landless by haves and dishonest men. The sensitivity
of land led to this court’s legal position that, proof of ownership shares

similar legal position with cases involving special damages.

In the case of Bamprass Star Service Station Limited vs. Mrs
Fatuma Mwale, [2000] T.L.R 390 Hon. Rutakangwa J, as he then was

a High Court Judge, had these to say.

"It Js trite law thaf s,éecia/ damage$ being .”ex‘ceptiona/ n
‘ their character” and WA/C/] may consist of ”oﬁ‘-pockeﬁ

: ex,benses and /053 of earnings incurrea_' down to the date
~of trial” musf not only be claimed 5peciﬁcally but

also "strictly proved".

- The afore stated legal position sounds similar with that of the England
law propounded by via the case of British Transport Commission

v. Courley [1956] AC 185 at 206 where it was held that:

"In an aci/on fbr personal injuries the damages ére
always divided into twé main parts. First, there is what is
referred to as special damages, which has to be
specifically pleaded and proved. This consists of

out-of-pocket expenses and loss of earnings
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incurred down Ato the date of the trial and is
;‘generally capable of | substantially - exact
calculation. Secondly there is general damages which
the '/éw implies and /5 not s,becia// y p/eaa’ed. Th/3 includes
compensation fér pain and suftering and the like, and, if
the injuries suffered are such that as to lead continuing -
or permanent cﬁsabi//t)o éompensation for loss of earning

power in the future.”

Echoing therefrom, this court has established seven formal and
:informaﬁl wéys through whiéh one can prove owners[ﬂp 61‘ land. These |
,ére; oné, by purchase, two, gift, three, allocatioﬁ'by Government
authority, four, inheritance_, fiVe, clearing of unowned bush, six,
| adverse possession ancf seven, proceeds from division of

matrimonial 'pr'operty.

In this Case, the onus of proof was on the appellant who alleged to

be the owner of the suit land.

Her responsibility so to say is to establish strictly with credible
evidence on the ownership of the disputed land. The question here
is whether the appellant effectively discharged her duty. I am aware

that, this being the first appeal, the court is required to re valuate the
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evidence. That is the duty of the first appellate court which must
review the evidence and consider it in line with the requirement of

the law.

It was the appellant’s testimony that, her late mother owned the land
in dispute. In 2014 her mother passed away, and that during her life
time she entrusfed the 1st, 2nd 3rd and 7t respondent with.piece of
her land in dispute, thus they were mere invitee to the land. As far
as, I am aware no invitee can exclude 'his host whateVer the length
of time the invitation takes place and whatever the unexhausted
improve'mehts made to the- land on which he was in\{itea see the case
of Samsbh Mwambene vs. Edsbrl James [2001].TLR 1, Nakofia

Meriananga vs. Aisha Ndisia [1969] HCD No. 204.

- In the present appeal, the éppellant claimed that, the 1st, 2", 319 and
7t respondenté were mere invitees. ‘fhe appellant, theréfore was
duty bound prove strictly that; one, the respondents were invitees,
two, that her mother: allocated. land to the 1%, 2 34 and 7%
respondents and nof otherwise, three, the respondents vwereAnot
given right to 6wn such land but ohly to for use with inténtion to
return back, four, >that the deceased complained about the

respondents’ acts of owning, building and selling part of the land
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before her ;demise, five, the respondents evidence is nothing but a

mere fabrication.

That AW1, AW2 and .AW3 for the appellant testified that, they know
the land infdispute belonged to their late mother but they testified
nothing that the respondents were invitees in the said land. According
to the eviden‘ce-on record, it is clear that, the%appellant’s‘ mother
inherited from her parents, however, there is no evidence supporting
that' v._ersioh of evidence. In other Words, the_ appellant mother

acquired good title over the land in d’i'spute through inheritance but

no evidence substantiating the same.

Further there is no evidence that, the said deceased had arrangement -
with the respondents for the entire period the respondents lived,
-owned, used and developed the said land including the agreement to

return the land in dispute to the deceased.

As stated herein above, the duty to prove that the 1%t 2nd 31d and 7t
respondents and their pérent_s' that they were invitees did fall within
the hands ‘éof the appellant. ‘This is an obligation imposed under

sections 110, 112 and 115 of the Evidence Act.

In principle, this court was expecting to get evidence, that; one,

Amina Rashid Ally owned the said land, two, proof that she acquired
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it through ipheritancé, tﬁree, .that, she allocated the land in disbute
to the respéndents or parents as invitees to use only and not to own
it, four, tﬁat there was agreement to use and return the land in
dispute the?appeilant’s mother. I --havé critically analysed the évidence
on record and gathered nofhihg proving anything in favour of the

appellant’s mother.

Further, before Amina Rashid Ally passing away in 2014, there was
no _cla.im or dispute on the land. The abpellant'did not state of how
he got At__he ihformation that the 1%, 2“5, 3 and 7th r_esponde'nts were
mere i‘nyite‘je this were jusf words from the bar as .the‘y are without

any proof or support let al«o'ne attempt.

On the other hand, ‘the respondents who are said to be mére invitees

- demonstrated _how they aéquired the said land and their testimony
| ‘including the téstimony of by RW1, 'Méhamed Ally Seif WhAo testiﬁed
that he kndws the appellants and 1st and 20 respOndénts’ parents,
they came ;to MkWatanitand they Were given the land by indigenous
people of ;the area, .and_ everyone owned his piece of land. The
appellant’s Eparéhts gave piece of theif land to the Mosque, appellant’s

mother gave other piece of land for residential and sold others.
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The appellant clai-med that thé respondents did not challenge her
a'ppointmeht as an administratrix of the estate and thus they have no
claim on thé land which she ought to administer, I think the appellant
being a Iaypersoh need to und:ersténd‘ that being appoinfed an
administrator doesn’t confer bwnership of the property ought to be

administered.

Ownership of land should be proved with evidence, and in this case,
there is no evidence on record that the pﬁmary court had determined
any dispute between the parties. Further, as a matter of law and
p‘ractice,ea |;)rimary court éxercising jurisdic;tion on a ‘probate and
admi.nistr-a‘tio‘n cause has no jurisdiction to determihe a dispute on
title of any: property forming part of the estate. The powers of such
courts are limited to appofnting the adm_inistrator, approving the

rightful heirs and supervising the administrator to_accounf for his/her

administration.

In case of a dispute on whether the estate or part thereof forms part
of the deceased estates, that dispute ought to be determined first by

normal civil or land case, as the case may be.

In view thereof, the appellant has factually, evidentially and legally

fai_led to discharge her duty oprroving the»case to the standard
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required |n proving in land cases. This marks the end of discussion in

respect to issue no. 1.

~ The conclusion of issue number 1 takes care of the second issue, as
such I am' satisfied that, the DLHT correctly arrived to its decision
that, the appellant failed to prove ownership of land as required by

law.

Regarding the issue that, the judgement is defective, this court has
gone through it and noted that if cohtains statement of faActs, dispute,
evidence,- issues, analysis of evi‘dence,'.ratio decidendi qnd declared
rights of the parties. In the eve-nt as such, I:entire!yp_ agree with the
respondenfs that, the judg-ement of the Trial .Tribunal is good
judgement and in conformity with the law. This marks the end of

discussion with regards to the third issue.

Having re-evaluated the evidence and impugned judgement, I am
satisﬁed beyond sane of doubt ‘that, the 'appeal lacks merits
warranting reversal of the DLHT decision based on the afore stated

reasons of this judgement.

All said and done, I hereby hold that, the appeal is devoid of qualities.

thence stands dismissed. Cost to follow the event.
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IT IS SO ORDERED.

DATED at MOROGORO this 29t February, 2024

G. P. MALATA
JUDGE
29/02/2024

Judgement delivered at Morogoro this 29% February 2024 in the presence
of the Appellant and Respondent who appeared through virtual

conference from Kilosa District Court.

" Kihawa

DEPUTY REGISTRAR

29/02/2024
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