


his wife and the appellant was in full supervisory of all the
domestic activities.
2. That, the trial magistrate erred in law and facts by awarding
only 10% of the house /océted at Mbuyuni to the appellant
without taking into account the efforts and time spent by the
appellant in supervising the construction activity.
3. That, the trial magistrate erred in law and facts because
there is no conclusive evidence that the house located at
Vijibweni and Mivumoni Area was only built by the
respondent before the subsistence of their marriage hence
therefore are not Matrimonial assets.
4, That the trial magistrate erred in law and facts for failure to
consider the evidence adduced by the appellant
Wherefore, the appellant prays for the following reliefs: that this
appeal be allowed, the decision of the trial court be quashed, the cost of
the petition be awarded, and any other order this honorable court may
deem fit and just to grant.
At the hearing of this matter the appellant enjoyed the service of
learned counsel Katala Kalimba and the respondent appeared in person.

The matter was disposed by oral submissions.






jointly acquired asset. Mr. Kalimba submitted that despite the appeliant's
assertion, the trial court deemed it the respondent's sole property.

However, the respondent had failed to providet conclusive evidence
to support this claim, as required by section 110 of the Law of Evidence
Act. Therefore, the trial court's decision was unjustified, and the
appellant deserves her rightful share of the property.

In the fourth ground, it was submitted by Mr. Kalimba that the trial
court failed to properly analyze the evidence pertaining to the division of
matrimonial assets. It focused solely on the dissolution of the marriage,
neglecting crucial evidence regarding the acquisition of joint assets and
the custody and maintenance of children, as highlighted in the case of

Victoria_Sigalla v. Nalasco Kilasi, Matrimonial Appeal No. 196 of 2014. As

a result, the distribution of assets was unfair and warrants
reconsideration. Thus, it was his prayer this appeal be allowed.

Resisting the appeal, the respondent submitted that the house at
Mivumoni was constructed in March 2008 when he was in the United
States, and at that time, he had not married the appellant. He went
further to stat that the marriage with the appeliant took place in 2013.

He stated the house at Vijimbweni was initially his farm, and he
sent money to Anna Mbaga for its construction. The house was

renovated using money obtained from his parent's inheritance, he later
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In rejoinder submission Mr. Kalimba submitted that the respondent
conceded the appeliant had contributed to the house at Muyuni.
Therefore, awarding the appellant a share of 10% was not justified. He
therefore prayed for the court to quash the trial court's decision.

Having heard the competing arguments of both sides, gone
through the records relating to this matter, before determining the
grounds of this appeal, the brief background is useful to the
determination of this appeal. The genesis of this appeal is that, the
parties contracted an Islamic marriage on 01/01/2013, which ended on
19/10/2023, when the District Court of Temeke at One Stop Judicial
Centre dissolved the marriage and ordered a division of 10% of the
Buyuni (Mbuyuni) house to the appellant, which aggrieved her, leading
to this appeal.

In this matter, total of four grounds were raised. In the disposition
of these grounds, grounds 1, 2, and 4 will be consolidated, and ground
3 will be disposed of separately.

Starting with grounds 1, 2, and 4, this court is tasked to
determine whether the trial court erred in law and fact by failing to
analyze the evidence brought before it, leading to the unfair distribution
of 10% of the house located at Mbuyuni without considering the

appellant's efforts.






acquisition of matrirﬁonial property. The respondent acknowledged that
the appellant supervised construction work, and the evidence provided
supports the respondent's claim for a more significant share and
ownership of the three houses in dispute.

To determine the division of the said properties, the court has to
consider the extent of each spouse's contribution. As it was held in the
case of Gabriel Nimrod Kurwijila vs. Theresia Hassan_Malongo (Civil
Appeal No. 102 of 2018) Court of Appeal at Tanga [2020] TZCA 31, that
the court must consider the evidence tendered to prove each party's
contribution. In this matter, the evidence shows that the appellant
dutifully managed the money entrusted to her for supervision of
construction of one house and part of finishing of two other houses
without squandering it.

Despite the claims brought up that the appellant was unfaithful in
their relationship, this does not negate her supervisory role in
constructing the disputed houses. Even if the respondent did not have a
monetary contribution and the appellant was the cause of the marriage
breakdown, she is still entitled to her share of the contribution towards
the assets, as she did not misuse the funds. This was reinforced in the

case of Scolastica Spendi vs. Ulimbakisya Ambokile Sipendi & Another







and the court finds the award of 10% of the Mbuyuni house to the
appellant is not justifiable.

I will now address the remaining ground, ground 3 of the appeal.
This ground concerns whether the houses located at Vijibweni and
Mivumoni were solely built by the respondent. The respondent provided
evidence that he sent money for their construction, and the appellant
did not dispute this claim. This evidence is sufficient to establish that the
respondent financed the construction of these houses.

However, it is also important to consider the appeliant's
contributions, albeit minor, in supervising the construction during its final
stages. While her involvement was relatively limited, it should still be
acknowledged, the third ground of appeal is also found to have merit.

To reflect her contribution to the matrimonial assets, it is
appropriate to increase her share in the house at Mbuyuni. By adjusting
her share in the Mbuyuni house, in doing so we can ensure a fair
distribution of the matrimonial assets, taking into account both the rent
collection from the respondent’ houses and the supervisory role played
by the appellant.

In the upshot, this appeal is partly allowed to the extent of
adjusting the distribution of the Mbuyuni house to 30% for the appellant

and 70% for the respondent. The rest of the trial court's order remains
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