


respondent trespassed into the disputed land and cut trees which was the
property of the appellant. After hearing the matter in the DLHT, the

respondent was declared the rightful owner of the disputed land.

The DLHT decision dissatisfied the appellant, he then steps up before this

court folded 7 grounds of appeal as follows;

1. That the trial chairman erred in law and fact to decide without
involving the opinion of assessors of the tribunal in composing his
Judgment.

2. That the trial tribunal erred in law and fact to decide in favor of the
respondent without regard the principle of adverse possession, the
appeflant acguired the land in dispute since 1982, and the
respondent claimed to acquire the same in 2010.

3. That the trial tribunal erred in law and fact to decide in favor of the
respondent even without involving the core witness SUMAI MVWVARA
who as alleged to sale the land in dispute.

4. That the trial tribunal erred in law and fact to decide in favor of the
respondent who failed to tender any documentary evidence as proof
of the ownership of the land in dispute.

5. That the trial erred in law and fact to determine land in dispute and
decide basing on weak evidence adduced by the respondent.

6. That the trial chairman erred in law and fact for disregard
documentary evidence tendered by the appellant during the trial.

7. That the trial tribunal erred in law and fact for failure to evaluate
and analyze properly the evidence adduced by both parties.
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evidence to prove ownership and wonders how can he be declared as

lawful owner while he has no documentary evidence.

It was the appellant further submission on the fifth ground 3 that
respondent had weak defence as he failed to show how he acquired the
disputed land while faulting. the Hon. Chairman by not consider her
documentary evidence which were rejected during hearing. While arguing
ground number 6 she complained that the respondent tendered nothing
even a letter from a ten-cell leader while she had many documents to
support ownership of her land. On the last ground about evaluation of the
evidence, she complained that Hon. Chairman did not accept her evidence
and base his decision on respondent’s testimony. She prayed the decision
of the DLHT in Application Number 76 of 2023 to be nullified and her

appeal to be allowed with costs.

Resisting the appeal Mr. Mng‘arwe submitted serially as appellant did. On
the 1% ground it was his submission that the ground has no merit because
the judgment considered opinion of assessors who read their opinion in
open court and further, he submitted that the opinion was considered by
Hon. Chairman in last page of the judgment while agreed with their

position.
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ground the counsel tendered that the respondent and other two witness
provide testimony during hearing persuaded the Hon. Chairman and ruled
that the land is owned by respondent. Elaborating the testimony of the
respondent he said it is clear from the record that respondent informed the
DLHT that he got the land from his mother, the testimony which was
supported by the SU2. He concluded that the respondent had heavier
testimony than the appellant who failed to call any witness. Citing the case
of Joakim Ndelembi vs Maulid Mshido and Two Others, Civil Appeal
No. 106 of 2020 at page 7 urge this court to note that not always
ownership of land can be proved by documentary evidence but testimony

may suffice.

On the 6™ ground that DLHT did not accept appellant documents during
trial, Mr. Mng‘arwe was brief that it was not true as the record is silent on
denial as there is nowhere appellant prayed to tender any documents and
was denied by Chairman. On the last ground about thé analysis of evidence
it was his submission that the judgment delivered by Hon. Chairman of
DLHT show evidence of both sides were considered and the Chairman
prepared judgment on what he gathers from record. He prayed this court

to dismiss appeal with costs.
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About the adverse possession as found at the second ground, appellant
claimed to own the land since 1982 and that the respondent found her in
possession of disputed land. The counsel for respondent on the other hand
submitted that the issue of adverse possession was not argued during trial.
I find the appellant informed the DLHT in her application that she owned
the disputed land since 1982, however she had no any evidence or witness
who testified in support of what she alleges as required under section 110
and 112 of the Evidence Act, Cap 6 R.E 2019. See also Abdul Karim Hayji
vs Raymond Nchimbi Alois and Another, Civil Appeal No. 99 of 2014
(unreported), Airtel Tanzania Ltd vs Majura Matage T/a Majura
General Suppliers (Civil Appeal 60 of 2017) [2020] TZHC 825 (17 April
2020) and C. R. J Construction Co. Ltd vs Maneno Ndalije &

Another, Rev. No. 205/2015,

On the other hand, respondent had three witnesses who supports his
testimony. I subscribe to the principle in Joakim Ndelembi vs Maulid
Mshido and two Others (Supra) that not always ownership of land can
be proved by documentary evidence but testimony and the appellant had

none. This ground is fruitless.
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Appellant complained of absence of documentary evidence from the
respondent as to how he owned the disputed land in the fourth ground.
Mr. Mng’arwe submitted that SU3 tendered a map showing the _disputed
land is surveyed. I wish to make correction that after reading proceedings
careful I noted that the disputed land was given Plot number 534 Block “v*
and not Block “B” as recorded in proceedings. That was evidence to prove
registration of residence (leseni za makazi). Read the testimony of all
witnesses, I find it is true that there is no document tendered by the
respondent to prove ownership, however, it is not necessary to prove facts
by document even oral testimony may prove ownership. §ee Joakim
Ndelembi vs Maulid Mshido and Two Others (supra). I find this

ground is baseless.

On the 6™ ground about documents in support of appellant ownership, just
as submitted by Mr. Mng‘arwe that the proceedings are silent on whether
the appellant, then applicant tendered no document during trial. Her
testimony is found from page 3 up to 5 of the typed proceedings which I
got time to read and there is nowhere she tendered any document, leave
alone none consideration during analysis. Without further ado this ground

has no merit.
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