IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
IRINGA SUB-REGISTRY
AT IRINGA

DC CRIMINAL APPEAL NO. 10298 OF 2023
(Appeal from the decision of District Court of Njombe at NJombe
In Criminal Case No. 16 of 2023) .

JONAS S/0 LUFIMBILO ....oovmnvrrsnsussensencens 4

THE REPUBLIC .

Date of last Order: 19/06/2024
Date of Judgement: 28/06/2024.

LALTAIKA, 3. |
The Appellant 'here'in_.’_l_,(?)N'AS S/0 LUFIMBILO was arraigned in the

District Court of Nj‘omt;j_e"‘-'at Njombe charged with the offence of Rape ¢/s

130(1) and (2).(e)-and 131 of the Penal Code Cap 16 RE 2022, Upon

r_:ompletion___o%ﬁ’ché trial, he was convicted as charged and sentenced to serve

in prison.

30 years i

.'D'isisat_isﬁed, he has appealed to this court-on four grounds. Itrespective
of a few grammatical and typogra phical errors, [ take the liberty to reproduce

them as hereunder:
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That, the trial court erred in law and facts, when convicted the
appellant relying into insufficient evidence of the prosecution
sidle, which £3il to point out the essential elements of the offence
of rape.

That, the trial court erred in law and facts, when con wcte the

appellant to the charged which had not proy ol
reasonable doubts. E
__ __ed refused to
corisider the defence of ALBHAIL thd? adduced by appellant for
the question that, the appellant dfd_n"'"" '

omp/y into requirement
OF section 194(4) of the Crrmma/ Procedure Act, CAP, 20 R.E.
2022 meanwhile the duty of ¢ p{g wng the offence of albai, (sicl) it
Is not the obligation of gpﬁg?/éﬁi‘ and the burden always remains
on the prosecutfoq.-:S{dé:':"toa prove their case beyond reasonable
doubts. : :
That, the _trfa/ court erred in law and facts, when convicted the

appelian ____-f-.fthe offence of rape, into the absence of sufficient
exp/anatfon why the offence was not reported immediately after
the oﬁ’ence has been committed to sufficient explanation for the

4 dela addyced.

That the trial court erred in law and facts, when convicted the

appellant relying into the evidence of PW3 (Doctor) which point
out that the notion was penetrated by somebody, meanwhile, to
prove that the offence of rape committed is the obligation of the
court and not the duty of medicine doctor,
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When the appeal was called for hearing on the 19% day of June 2024,
the Appellant appeared in person, unrepresented. The respondent Republic
on the other hand, appeared through Ms. Sophia Manjoti, learned State

Attorney..

The appellant had the following to ‘add to his grounds of appeal
hitherto filed in Court. The appellant, in supporting his appeai stated that

he was convicted for the offence of rape at the D|s__t_;r!ct-‘(30urt of Njombe and

jailed on 10/10/2023. He expressed dissatisfaction With the 30-year sentence

and the conviction, presenting four grounds ‘of appeal as follows:

The appellant argued that the fearned magistrate relied on insufficient
evidence, which did net adequate!y expound on the ingredients of the
offence of rape. He- contencled that the magistrate erred in law by sentencing

him for an offence that was not proved beyond reasonable doubt.

The appellant claimed that the magistrate erred in law hy failing to

c0n51der hils defence of alibi. He explained that he was at Lupembe, engaged
in -tlr_nbe_r making. An instrument got damaged, and upon informing their
boss, they were instructed to take money to repair it. He went to repair the

seesaw called French, returned to his workplace after spending the night
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there ("kukesha") at 22:00, and the next day, a Sunday, went to greet his

neighbor. He attended a "kikundi” and returned at 21:00.

On Monday, he stayed home with his wife, and on Tuesday, he__w_ent'

had raped Harriet Nyato, a girl child. He denied the o_ffe[{ée-\and was taken

to Njombe, where he spent almost a month. On 9/6/2023, he was arraigned

in court, and on 10/10/2023, he was sentence e'\:appellant highlighted a

variation in the date of the event and the : that appears in the PF3.

Ms. Manjoti, the learned ‘State Attorney, responded to the

appellant’s submission by é_g}éhbwledging his five grounds of appeal and

emphasizing the obje nto the appeal. She argued the first and second

grounds together Whlch related to the complaint against proof beyond

reasona bIe_\___._gié'u bt.

| MsManjotl explained that the appellant, who was previously the
.acéﬂsed, had been arraigned in the District Court.of Njombe, ¢harged with
the offence of rape contrary to sections 130(1) and (2)(e) and 131 of the.

Penal Code Cap 16 RE 2022. She stated that the prosecution needed to prove
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several elements. Firstly; the age of the victim, as indicated in the charge
sheet, was 12 years, According to the law, the age of the victim is supposed
to be proved by witnesses, which was done by PW2, the victim's mother,

whose testimony is recorded on pages 4-6 of the trial court p_’roc_eeqi_n-i::;r---..::_,._.. .

The victim herself stated on page 6 that she was twelve ":'ea"ijs old; and

PW3, medical personnel, confirmed this on page 13. Ms__.: | anjoti cited the
case of Isaya Renatus v, Republic, Criminal AppeaINo 542 of 2015, CAT
Tabora, page 8, which states that proof of agecanbe given by the victim, a

relative, a parent, a medical practitioner, or by producing a birth certificate.

She asserted that this requireme'nt"-'?{g__:as_ met.

The second "elemen__t_ ﬁi(q_s_f}répEnetratiOn_. The victim testified on page 6

di _na:iji'e_'ssed her and inserted his penis into her vagina.
Ms. Manjoti emphasszed that the best evidence in sexual offences is that of
the victim, CItlngGodl Kasengenegala v. Republic, Criminal Appeal No,
10 of 2018, CAT Iringa, page 11, and the case of Selemani Makumba. She
notéd“.t:hat the victim's testimony was corroborated by PW2 (the mother) and

PW3 (the medical doctor).
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The third element was the identification of the appellant. The victim
named the appellant as the perpetrator, and her mother confirmed that the
victim had ideritified the appellant. Given that these elements were proven,
Ms. Manjoti concluded that the case was proved beyond reasonable doubt

‘and requested that the first and second grounds of appeal bedlsmlssed

Addressing the third ground of appeal, wh_ich_'cg:':rl:[té?n_ed the trial
court's failure to consider the appellant's defense of ahbi, Ms. Manjoti argued

that this ground lacked merit. She referenc Qe‘ 6 of the impugned

judgment, where the trial magistrate stgf’f d that the defense of alibi did not

meet the required standards as'?*-f-'-:_p_ . Séction 194(4) of the CPA. The

magistrate explained that ;hef?ialibi should have been notified before the
preliminary hearing. MsManJot[ added that ignorance of the law is not an
excuse and thatwhﬂecourts may be lenient, the burden of proof lies with
the .aGCUSE_!d-’_s_ﬁ?ﬁ'oted that the appellant claimed to be at Kidengembye
while the nCldent occurred at Kidegembye, a proximity that did not support
h_igf:.;?.él;__bLfﬁShe suggested that the appellant could have called witnesses to
suphort his claim. Therefore, she requested that the third ground be

dismissed.
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On the fourth ground, which concerned the delay in reporting the
incident, Ms. Manjoti acknowledged.the delay but provided an explanation.
She stated that the victim was young and threatened, which justified the.

delay in reporting the incident from 13/05/2023 to 15/05/2023. She cited

the case of Godson Dan Kimaro v, Republic, Criminal Appeal No.'
CAT Moshi, page 12, which stated that delaying in reporting : -sexdal offence
due to fear of reprisal or shame does not affect the credibility of the victim.

missed for lack of merit.

Thus, she requested that the fourth ground be:

Finally, addressing the: last groun_d}';"---which concerned the reliahce on
the evidence of PW3 (the medical doctor), Ms. Manjoti disagreed with the
appellant’s assertion, She argued that the judgment did not show that the

court relied solely o the medical doctor's evidence. Instead, the trial

magistrate evaluated-the evidence of all witnesses and the accused,
concluding base on the victim's testimony corroborated by the medical
doctor;_._.'""'_:f_'T____h:_é_f}r'Efore, she requested that this ground of appeal also be

distnissed.

I have dispassionately considered the rival submissions in the

light of the grounds of appeal. I entertain no doubts in making a finding
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that the appellant's defense of -alibi was not properly ¢onsidered by the trial
court, The appellant provided a detailed account of his whereabouts during
the time the alleged offence took place, which included being at his

workplace and other verifiable activities.

The trial court’s dismissal of this defense wi yorough
examination and consideration of the supporting 'evide'r_ie -and withesses
constitutes a legal error, According, tothe procedur_g:.}':ébtained in our country,

the burden of disproving an alibi rest wi't'h'___th_e:_ij'éfffi*sécution, which was not’

sufficiently done in this case.

Although the above ﬂnd_ig__ng_a:isﬁ'“t:a'bable of disposing the entire appeal

for failure to prove the casebey0nd reasonable doubt on the side of the

prosecution as requiréd by law, I am inclined to pen down a few more

paragraphs tosetthe ‘records clear,

The .:.-'a'ppéllant argued that the victim’s testimony was not credible,
-e_spécié_lIy‘::.given the claim that she remained in the appellant’s room if she
was being raped. This scenario appears illogical, and casts doubt on the

reliability of her testimony. The Court of Appeal of Tanzania in the now
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famous case of NATHANIEL ALPHONCE MAPUNDA AND BENJAMIN
MAPUNDA V. R. TLR 395 2006 stated:
"We think that it was never intended that the word
of the victim of sexual offence should be takenas

gospel truth but that her testimony should pass the
test of truthfulness;”

In the upshot, I hereby quash conviction and set aside.:fhe sentence, 1
order that the Appellant JONAS S/0 LUF-IMB_ILb:».Qe :'Féleased from prison

forthwith unless he is being withheld for anyo er fawful purpose.

It is so ordered.
o Rt
o .. é%q - ad‘

+ “Eu LALTAIKA
Sy JUDGE
28.06.2024

This judgement:is delivered under my hand and the seal of this court this

28 day of J::Gne'?:'2024 in the presence of Mr. Sauli Makori, learned State
Attorn or the Respondent and the Appellant who have appeared in

person, unrepresented.

E.I. LALTAIKA
JUDGE
28.06.2024
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Court
The right to appeal to the Court of Appeal of Tanzania is fully explained.

fehadta ey
&; bz deay
E.I. LALTAIKA

JUDGE
28.06.2024
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