IN THE HIGH COURT OF TANZANIA
DODOMA SUB REGISTRY
AT DODOMA

EXECUTION No 13828 OF 2024
(Arising from Judgment and Decree in Land Case No 20 of 2022 before the High Court

of Tanzania)
KIBAIGWA FLOUR SUPPLIES LTD......ooovvenannnns 15T DECREE HOLDER
KONGWA FOOD TRADERS LIMITED .......ccccc.... 2NP DECREE HOLDER
SEBASTIAN ABDALLA MSOLA.......c.ccovimrenmnnenns 3RP DECREE HOLDER
VERSUS
1. M/S CRDB BANK PLC ......ooiiiimninminnnninans 1ST JUDGMENT DEBTOR
2. PASS TRUST.....ccoimmcensrmrscnesntnissvensnnasna 2NP JUDGMENT DEBTOR
RULING

Date of the last order: 18/06/2024
Date of the Ruling. 02/07/2024

'LONGOPA, J.:
The first Judgment debtor and the First decree holder were parties to

a term loan agreement which was allegedly the breached by introduction of
a guarantor (the second Judgment debtor) thus the decree holder
instituted a case against the 1% and 2™ Judgment debtors claiming

declaration that the 1% decree holder did not fail to repay the term loan
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and that decree holders be ordered to pay TZS 1,500,000,000/= as

damages.

The Court found that the 1%t judgment debtor breached the
agreement by introducing the 2" judgment debtor. The Court noted that
the parties should be allowed to revisit the restructuring process. This is to
say, the 1st Defendant and the 1st Plaintiff should re-negotiate their
positions and restructure the loan, but they should also include the 2nd
Defendant as one of the guarantors since the Plaintiffs are also interested
in having her formally included in the restructured loan. In doing so, both
the 1st Plaintiff and the 1st Defendant will be able to benefit as the 1st
Plaintiff will continue with her business while repaying or servicing the foan.
It is from this decree of this Court that the decree holders are applying to
execute by way of committing the Managing Director of the 1% Judgment

debtor as a civil prisoner.

This is an application for execution of a decree filed on 11 June

2024 under certificate of extreme urgency preferred under Order XXI R. 9,

10(2) (a), (b),(c), (d), (e), (f), (9), (h), (i), (i), (v), Rule 30(1), (2),(5), and
Rule 35(1) of the Civil Procedure Code, Cap 33 R.E. 2022 for the following

orders, namely:

1. An order granting leave to detain as civil prisoner one
Abduimajid Mussa Nsekela the Managing Director of the
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(NPL). This was subjected to review by the bank while the status would
remain as per the regulations. The fifth was a request that CRDB Bank Plc
should facilitate and encourage relationship and partnership with other
potential investors. This matter was rejected that it is not acceptable since
it tends to transfer responsibilities from the Decree Holder Kibaigwa Flour
Supplies Limited to CRDB Bank Plc (the Judgment Debtor). The minute of
the Meeting between the 1% Decree Holder and 1% Judgment Debtor dated
05/03/2024 was submitted to this Court as part of the submission.

The First Judgment debtor reiterated that on 11*" March 2024, the
First Judgment Debtor (CRDB Bank PIc) responded to the issues raised
during the 5" March 2024 which required bank’s review and response. The
letter is entitled: RE: IMPLEMENTATION OF THE COURT ORDER FOR
RESTRUCTURING OF THE OUTSTANDING LOAN IN RESPECT OF
KIBAIGWA FLOUR SUPPLIES LIMITED. In this letter, the 1% Judgment
Debtor stated that several aspects have been reviewed, namely: First, loan
restructure would be reduced to TZS 1.6 billion that was outstanding by
April 2022. Second, grace period of six month is granted effectively from 1%
April 2024. Third, repayment of the restructured loan to quarterly basis
within five years from the effective date upon expiration of the grace
period. Fourth, the request for additional financing is not accepted. This

latter was also tendered as part of the submission.
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In the case of Eliamini Mbeo vs Digital Auction Mart Limited
(Misc. Civil Application No. 423 of 2022) [2023] TZHC 16094 (6 March
2023)(TANZLII), at pages 2-3, the High Court reiterated that the detention
as civil prisoner applies to circumstances where the Judgment debtor had
been availed opportunity to ensure that he satisfies the decretal sum and
called upon to show cause but fails adhere to such order to effect payment

of the decretal sum.

I have carefully perused the decree of this Court (Hon Nangela, J)
dated 5™ February 2024, there is nothing to suggest that there is any
monetary decree for the applicants/ decree holders to seek the court to
uplift the corporate veil of the 1% Judgment debtor and order the detention
of the 1% Judgment debtor Managing Director as a civil prisoner. Also, the
decree holders have not put any material evidence/submission before this
court to demonstrate that decree holders of non-monetary decree have
taken any actions on their part to obey and implement the court’s decree.
Further, the Decree holder never disclosed any information on the efforts
taken by the 1%t Judgment debtor to resolve the existing hostility.

My understanding of the decree in question is that this Court ordered
restructure of the loan in question to assist the 1%t decree holder to be
afforded more opportunity to repay the loan without compelling the 1%
Judgment debtor to enforce the existing mortgage. That decree has not
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stopped the 1% Judgment debtor to exercise its rights under the mortgage

agreement in cases where restructuring of the loan is not successful.

I concur with the 1% Judgment debtor submission that this
application for execution is devoid of merits. The reasons are lucid. First,
the parties complied with the order to meet within 30 days of the decision
of the court. This was demonstrated by Attendance and Minute Sheet for a
Meeting between the 1% Decree holder and the 1%t Judgment debtor dated
5™ March 2024. At that meeting, the 1% Judgment debtor undertook to
review all the requests made by borrower in respect of four items on
discount of the loan amount, five years repayment plan on semi-annual
basis, 6 months grace period, and changing of status from non-performing

loan status.

It is also clear that on 11% March 2024, the 1%t Judgment debtor
wrote to the 1 Decree holder responding to all requests by the Decree
holder. The letter explicitly stated that 1%t Judgment debtor had reviewed
all the requests and agreed to restructure the repayment of the loan on the
terms contained in that letter. The amount of the loan was discounted to
TZS 1.6 billion that was outstanding in April 2022 before the dispute arose,
grace period of 6 months from April 2024, five years repayment of the
restructured loan in quarterly basis from the date of expiry of 6 months
grace period. However, 1% Judgment debtor declined on additional
financing request as that was not part of the decree of the High Court. The
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In the case of Grace Olotu Martin vs Ami Ramadhani Mpungwe
(Civil Appeal 91 of 2020) [2023] TZCA 193 (20 April 2023) (TANZLII), at
pages 12 -13, the Court of Appeal reminded that:

In our view, that will amount to being unduly moved by
sympathy to the appellant leading to a total disregard of
the settled legal position. For equity to apply one must
approach it with clean hands which is not the case herein
as we shall endeavour to show latter herein. Equity holds

true where fairness to both sides is observed, too.

I have reiterated that 1% decree holder had not in circumstances of
the application proved to have done anything tangible to ensure
implementation of the decree of this court neither having taken sufficient
steps to respond to lucid communication on terms and conditions of loan
restructuring proposals by the 15t Judgment debtor. Indeed, it is on record
that 1% Judgment debtor acted promptly to review the proposed items by
the 1% decree holder and responded within seven (7) days of the parties’

meeting. 1% judgment debtor terms were clear without any ambiguities.

The availed record reveals that the 1% judgment debtor acted
honestly and with dedication to ensure that decree of this court dated 5%
February 2024 is implemented. The 1% judgment debtor had indicated its

willingness to discount the amount of loan to be restructured by cancelling
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all accrued interests and penalties from April 2022 to March 2024 when the
loan stood unpaid and allowing repayment of the restructured loan in five
years period with a grace period of six months from the date of signing of
the restructured loan documents. All these efforts lucid on the party of the
1%t judgment debtor are not reciprocated by the 1% decree holder who for
all purposes and intent is the one obliged to repay the outstanding loan

amount.

It is settled view of this court that it would be improper to grant the
applicant/ 1% decree holder's prayers in this execution of ordering
committal as a civil prison prisoner, the 1% judgment debtor Managing
Director or ordering the 1% judgment debtor’'s Managing director to show
cause why he should not be committed to prison as a civil prisoner in
circumstances where the applicant/1%t decree holder has concealed all the
efforts done by the 1% judgment debtor to have the decree of the court

successfully implemented.

In totality, the application for execution of decree through order of
detention of one Abdulmajid Mussa Nsekela, Managing Director of the 1%
Judgment debtor as civil prisoner; or order for the 1% judgment debtors’
Managing Director to show cause why he should not be detained as a civil
prisoner; or an order directing the 1% judgment debtor to obey and
implement the decree of this Court dated 5™ February 2024 is destitute of

merits. The same deserve to be dismissed for lack of merits.
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