IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA

IN THE DISTRICT REGISTRY OF SUMBAWANGA
AT SUMBAWANGA
LAND APPEAL NO. 17 OF 2023

(Originates from Land Application No. 34 of 2020 in the District Land and Hausing Tribunal

for Rukwa at Sumbawanga )

APPELLANT
KINANJA MSALANII ....oorveeseescennns . 15T RESPONDENT
PETER MSALANII ....coovcuncvsnnans . 2NP RESPONDENT
CHARLES MSALANII .....ovusenn: : 3%0 RESPONDENT

FEDELIKO MSALANIJII ..... _ _ 4™ RESPONDENT

located at Kachu Hamlet within Kalole Village. It was alleged by the applicant

that the respondents had trespassed into the dispute land measuring 22
acres which land is bordering the land belonging to the late Sinkala Mawelo
and the late Kalangazya. The land was given to him by his late father in
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1967. The applicant prayed to be declared as the lawful owner of the dispute
land and that the respondents be evicted from the said land. He also prayed
for the costs of the application. Upon hearing of the application, the trial
tribunal dismissed the application with costs. The trial tribunal in its decision

found that the appellant who was then an applicant:had failed prove his

judgment on whom between the respondents was declared to be the

lawful owner of the disputed land.
4. That the trial tribunal erred in law and fact since the evidence on record
does not support the judgment.
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5. That the trial tribunal erred in law and fact by holding that the
respondent are the lawful owners of disputed land while at the time of

the alleged acquisition some were minor.

The case has four respondents who are relatives, drawing form the surnamie

they share. However, the 1%t respondent one Kinanj alanji decided to

order. Pet'ér--Ka yalile was representing the appellants and the respondents

were unrepresented.

In the submission by the counsel for the appellant; he has prayed to drop

and or abandon ground 4 and 5 of appeal. In his submission for the 1



ground of appeal, the counsel has argued that the trial tribunal erred in law
and fact in evaluating evidence based on the principle of adverse possession.
He has submitted that, it is a principle of law that where a person adduced
evidence that he had a right of entrance on the disputed land then the

principle of adverse possession cannot be applied.

possession. The couns

erefore, since the respondent testified to have
had a right of entry as an heir, he cannot again claim to
be the owner of the disputed land through adverse

possession. In the absence of cumulative proof of the



factors listed hereinabove on part of the respondent, it
was unjustifiable for the appellate tribunal to reverse the

decision of the ward tribunal’.

On the second ground of appeal the appellant complains that the trial

| h‘iv g of the same was at the disputed land. He has
submitted ""'t evidence adduced meets the conditions for the
applicability of the principle of gift inter-vivos laid down in the case of Ernest
Sebastian Mbele vrs Sebastian Mbele and 2 others, Civil Case No. 66

of 2020, Court of Appeal of Tanzania at Iringa where at page 12 it was held:-



"The gift inter-vivos can be proved by the following
detalled, number of witnesses who were present names
of the witnesses who were present, and the place where
the gift was made”

The appellant's counsel has also submitted that any‘evidence led by any of

father in 2018; the 2™ respondent stated that he was given 5 acres by his

father in 1999 and the 4% respondent stated that he was given 3 acres in

2012 by his father after he has married.



The counsel has cited the case of Makori Wasaga Vrs. Joshua
Mwaikambo and Another [1987] TLR 88 and the Registered
Trustees of Roman Catholic Archdiocese of Dar es Salaam Vrs.
Sophia Kamani, Civil Appeal No. 158 of 2015, Court of Appeal of Tanzania

at Dar es Salaam (unreported) page 10 = 11 where it'was held: -

pleadings. T__hat"”Wdu!d have been achieved by filing the inventory and the

accounts which are the documentary exhibits expected to be tendered to
verify that the land was begueathed to them. He cited the case of Madein

Ally Mohamed and 3 Others Vrs. Shame Ally Mohamed and Another,



Civil Appeal No, 272 of 2020, Court of Appeal of Tanzania at Dar es Salaam

(unreported) at page 12 - 13 where it was held that:

“The inventory and the accounts, which must be filed in

the court that appointed the administrator, in terms of the

above law are the documentary exhibits we expected to

makes a totaliof11.5 acres. In the judgment of the trial tribunal it was
decided that the whole 22 acres belong to the respondent. It is not known
who among the respondents was declared to be the lawful owner of the

dispute land. The judgment did not determine the owner of the 11.5 acres.



It is the opinion of the appellant the judgment is defective, since it leaves
contested material issues of the facts unresolved. The counsel for the
appellant cited the case of STANSLAUS RUGABA KASUSURA AND
ATTORNEY GENERAL VERSUS PHARES KABUYC [1982] TLR 338

where it was held that: -

"The judament is fatally defective, if-ledves .cén Lasted -

material issues of fact unresoivet

of MWAIUMA MBE ) VERSUS KITWANA MANI [2004] TLR 410.

Finally the counsel has prayed for an appeal to be allowed and that the
judgment of the District Land and Housing Tribunal be quashed and that the
appellant be declared as the lawful owner of the disputed land and the

payment of the cost of this appeal.



In reply to the submission in chief the respondents have submitted that the
appellant was wrong to suggest that trial tribunal erred relying on the
principle of adverse possession when determining the dispute. It is their
submission that the trial tribunal did pronounce that the respondents were

in occupation of the disputed land and therefore there was no chance the

occupation: t land, it is doubtful on how a gift was given to the

appellant; from then up to this time the Msalanji family has been in

occupation of the land in dispute.
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The respondents have averred that their evidence is more probable than that
of the appellant thus they were rightfully declared as the lawful owners of
the suit land as it was established in the case of Hemedi Said Vs.

Mohamed Mbitu [1984] TLR 113,

The respondent obtained the dispute land by inheritafge. Allegation that

revisit the a['j.p.licat["onj, I found that the land, which is being claimed, is

described as follows:

"3. Location and address of the suit premises; 22 acres
located at Kachu Harmlet within Kalole Village.
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4. Estimated valued of the suit property four million Tshs.,

4,000,000/=".

I therefore resolved to summon parties for clarification of the submission

they had filed. Generally, the appellant was absent on 29/02/2024 when

parties appeared before me but his advocate Mr. Peter Kamyalile was

parties'who are not part of the case but are affected by the case at hand.
In fact they went far as to mention a part of village land where there is a

water source (chanzo cha maji).

After a consideration of what had been said by the parties, I had to look

back at the law. Order VII Rule 3 of the Civil Procedure Code provides that:
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"Where the subject matter of the suit is immovable
property, the plaint shall contain a description of the
property sufficient to identify it and in case such property
under the Land Registration Act, the plaint shall specify

such tittle nurmber”,

Said Fereji Vs. .Jaluma General Supplies Ltd and Others, Land Case

No. 86 of 2020 (unreported) where it was held:

"The essence of this provision needs not be over
emphasized. This helps the court in establishing the
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territorial jurisdiction and most importantly, assist in

issuing executable orders as well”.

In this case the complaint made by the appellant and also respondents shows

there is vagueness in the description of the dispute land itself and parties to

the dispute land which has led to an incomprehensible:submission by the

parties and even & decision which is suggested he appellant that it be.

rejecite'd.

In the case of Mwanahamis Habib & othe ustin Ndunga Lyatum

(as the administrator of the estate of the late Justine A. Lyatum and

r than to afford courts with a
chance tg. make. certain and executable orders... In other
escription of the suit property renders the

case incompetent before the court,”

In this case, there is no sufficient description of the land and since it is

occupied even those occupying the land some are not parties to claims.
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