


prosecution to read the facts. The facts were read to him read out the facts
of the offence and response he admitted all of them to be true. In
corroboration of the facts, one exhibit, that is a PF3 was tendered and
admitted as exhibit P1. Based on these, the court entered a conviction of
rape ¢/s 130(1)}(2)(a) and 131(1) of the Penal Code and sentenced him to
thirty (30) years imprisonment.

Aggrieved, the appellant appealed has appealed before this court armed with
the following five grounds: one, the trial magistrate misdirected himself in
law and facts to hold that the appellant’s plea was equivocal. Two, there
was procedural irregularities on the admission of exhibit P1-PF3. Three, the
charge sheet was defective since the age of victim was not stated. Four, the
prosecution did not read the facts of the offence rather, the court conducted
a preliminary hearing. Fifth, the trial court erred in convicting the appellant
by using the provision of the Criminal Procedure Act.

On 15% November 2023, the parties appeared before me for hearing of the
appeal. The appellant appeared in person unrepresented whereas Mr,
Francis Kesanta learned State Attorney appeared for the respondent. The
appellant being a lay person did not submit in support of his ground of
appeal. He prayed the same to be positively considered.

In reply, Mr. Kesanta objected the appeal on the following reasons: First the
appellant’s plea was unequivocal. He knew that he was charged of rape and
the statement read indicated the name of the victim. The place at which the

offence was.committed was stated. Even in his mitigation, he stated that he
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was equivocal hence improperly convicted. As the parties herein and the
record are at common that the 'ébpeal arises from a conviction emanating
from the appellant’s own plea of guilty, it is apt, I think, to start with the
general rule on similar appeals. THe law is settled that an appeal arising from
a conviction entered after the appellant’'s own plea of guilty shall not be
entertained save where it concerns the extent or legality of the sentence.
This is in accordance with section 361(1) of the Criminal Procedure Act which
provides that: . .

No appeal shall be allowed in the case of any accused

person who has pleaded guilty and has been convicted on

such plea by a subordinate court except as to the extent

or legality of the sentence.

The appeal may also be entertained where the plea was equivocal. As stated
by this court (Samatta, J as he then was) in the case of Laurent Mpinga
v. Republic [1983] TLR 166 which has been cited with approval in
numerous decisions of the Court of Appeal including in Josephat James v.
Republic, Criminal Appeal No. 316 of 2010 [2012] TZCA TanzLII
(unreported) and Mtumwa Silima @ Bonge v. R, Criminal Appeal No. 11
of 2019, [ 2021] TZCA 123 TanzLIl, a plea may be considered equivocal
where:
1. That, even taking into consideration the admitted facts,

the appellant’s plea was imperfect ambiguous or

unfinished and, for that reason, the lower court etred .in

law in treating it a plea of guilty;
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Regarding the procedural irregularities, what transpired in the trial court
after the appellant was arraigned in court and what has culminated into the
instant appeal is shown in pages 2 to 4 of the proceedings. Having examined
these proceedings, I have found out that the procedure followed after the
recording of the accused’s plea is pregnant with two obvious irregularities.
As per the law, after the appellant’s plea of guilty is entered and recorded,
the trial magistrate has to invite the prosecution to narrate the facts of the
offence and in the end, require the accused to comment on the facts by
stating whether or not he admits them. This is in accordance with section
Section 228 of the Criminal Procedure Act which provides that:

"(1) The substance of the charge shall be stated to the accused

person by the court, and he shall be asked whether he admits

or denies the truth of the charge.

(2) If the accused person admits the truth of the charge, his
admission shall be recorded as nearly as possible in the words
he uses and the magistrate shall convict him and pass
sentence upon or make an order against him, unless there

appears to be sufficient cause to the contrary."[Emphasis added].

To the contrary, the trial magistrate having recorded the appellant’s plea
conducted a preliminary hearing, a procedure conducted under section
192(1) of the Criminal Procedure Act in case the accused person denies the
charge. Essentially it is aimed at ascertainment of matters not in dispute
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