





Act 1971, the prescribed period is 60 days. As the award was published on
12/6/2006, time began to run on that day and expired on 11/8/2006. This
petition was filed on 27/10/2006, therefore well out of time. His second
point is that having withdrawn the cross petition in Misc. Commercial Cause
No. 29/ 2006 on 13/9/2006 by consent of both parties, and there being no
liberty to file a fresh one, the petitioners were estopped and barred by law
from filing the present petition. He cited S. 70 (3) and O. XXIII r. 3 of the
Civil Procedure Code 1966 in support of his argument. He also cited cases
such as WENTWORTH v BULLEN (1829) 9 B and C 40. PURCELL v
F.C. TRIGELL LIMITED (1973) 3 All ER 67, which was followed in
FLORA N. WASIKE and DESTINED WAMBOKQO (1994) E.A. (C.AK.)
and lastly, KATIRAKA CHINTAMANI _DORO AND OTHERS v.
CONTREDDI ANNAMAODA AND OTHERS (1974) 2 SCR. 655, all of

which were to the effect that a consent / compromise order/ judgment could

not be set aside or appealled against, except on grounds of fraud, coercion
or some other similar ground. It was his submission that so long as the
withdrawal of the petition and cross petition were unconditional (i.e. without
liberty to file a fresh petition) and so long as there was no allegation of fraud

etc., the petitioners are barred in law from instituting the present petition.

With these, Mr. Marandu, learned counsel, prayed that the court find
the petition incompetent and bad in law and strike it out. Mr. Marandu did

not pursue the fourth preliminary objection raised in the Answer.

In response Mr. Chidowu, learned state attorney submitted that, first,
the petition did refer to the award and the submission and the reply did not

therefore contain new matters. So it was his view that Rule 8 of the






of the Arbitration Act, which is not the same as filing a petition by any
party; which is the case here. He also maintained his position that by virtue
of S. 2 of the Civil Procedure Code Act 1966, which subjects all civil
proceedings to the provisions of the Civil Procedure Code 1966, any petition
to set aside an award was an appeal, and therefore a civil proceeding subject
to the provisions on O. 23 (3) and S. 70 (3) of the Civil Procedure Code
1966. So the learned counsel reiterated his prayers for the striking out of the

petition by reason of incompetence.

The first issue that calls for determination before I consider the other
objections is whether the petition was filed in time. And having considered
the arguments advanced by the learned counsel, I must first determine the

law applicable.

In my view both counsel are wrong as to which item of the schedule
to the law of Limitation Act is applicable. There is no doubt in my mind and
there I agree with Mr. Marandu learned counsel, that Article 18 of the first
schedule Part III applies to awards to be filed by the arbitrators. For ease of

reference I will quote the item:-

* 18. Under the Civil Procedure Code 1966, for the filing in court of
an award in a suit made in any matter referred to arbitration by
order of the court, or an award made in any matter referred to

arbitration without the intervention of the court.”’

Without going into a detailed analysis of the provisions of the law, it

appears to me that item 18 refers to awards filed under Rules, 10 or 17 of the






The prescribed period of limitation under item 2 is thirty (30) days.
Since the parties acknowledge that the award was first published on
12/6/2006, and since it is not disputed that it was revised on 11/7/2006, it is
my finding that time began to run on 11/7/2006 and 30 days thereafter
expired on 10/8/2006. It is obvious therefore that filing the petition on

27/10/2006 rendered the petition time barred.

Section 3 (1) of the Law of Limitation Act, enjoins the court to
dismiss any proceeding which it finds was instituted out of time, whether or
not limitation is set up as a defence. I would give effect to that Section by
dismissing the present petition without going into the merits of the other
preliminary objections, since a plea of limitation is sufficient to dispose of
the matter. In view of the circumstances of this case, particularly the conduct
of the Petitioners, I will order that the Respondent be awarded its costs in

this petition.

It is so ordered.
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