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an injunctive relief, are well established. According to ATILIO VS
MBOWE ( Supra) the said principles are that,

(i) There is a prima facie case in the sense that there are
serious questions to be tried on the facts with a
probability that the suit would ultimately be decreed in
favour of the applicant.

(i) That an award of damages to the Applicant at the
conclusion of the suit would not provide an adequate
remedy for any loss that the Applicant may suffer.

(iii) That on balance the Plaintiff stands to suffer greater
hardship from the withholding of the injunction than
will be suffered by the Defendant if it is granted.

In the present case, the Applicant has filed a suit for some
declaratory orders against his removal and the appointment of a new
director and also claims for general damages. From his pleadings,
the Applicant acknowledges that he had come to this Court on
9/10/2007 to seek to undo what had already taken place and
published on 4/10/2007. The Respondents’ actions are being
challenged for being illegal.
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been overtaken by events, because the Applicant has already been
removed from office and a new one appointed before the filing of
the suit, and subseguently the changes registered with the Registrar
of Companies, for which the Court was referred to Annexure RS — 1
to the Written Statement of Defence.

He said that in the circumstances, the status quo that the
application seeks to maintain cannot, practically, be met. The second
point taken by the learned Counsel is that the Applicant has not
satisfied the Court on the requirements for granting a temporary
injunction.  Referring to the principles set out in ATILLIO VS
MBOWE [1969] HCD 284, referred to in COLGATE PALMOLIVE
COMPANY VS ZAKARIA PROVISION STORES & 3 OTHERS
(Civil Case No. 1 of 1997) (unreported) and GIELLA VS CASSMAN
BROWN & COM LTD [1973] EA 359, Mr. Kihwelo submitted that the
only point raised by the Applicant was that he stood to suffer

irreparable loss; but it was his view that any loss arising from the
removal of the Applicant from directorship, could be compensated in
monetary terms. Whereas on balance of convenience, it was the
Respondents who stood to suffer greater hardship and mischief if
injunction was granted. He therefore prayed for the dismissal of the
application with costs.

I think that there is no dispute that the established principles
guiding Courts in exercising their discretion whether or not to grant






new director, although without the benefit of tested evidence, it is
difficult at this stage, to determine the degree of probability of
success. However, I am satisfied that the losses that the Applicant
may incur may be compensated in monetary terms. If the
Applicant’s concern was to maintain the status quo as to his earnings
for his livelihood pending the determination of the suit, he did not
say so, nor prayed for continued payments of whatever he was
earning in the interim period. The Court cannot grant what it has not
been asked for. I also agree with Mr. Kihwelo on balance of
convenience, if it were possible to grant the injunction, the
restoration of the Applicant to the Board, when the case was still
going on, would most likely interfere with the smooth running of the
2nd Respondent, and thus lead the Respondent to suffer more by the
grant of the injunction than the injury that would be done to the
Applicant if the application is refused. I think it is in the interests of
all the parties, to let the 2nd Respondent operate smoothly
throughout the pendency of the suit. In the result, I agree that, as
presented, the Applicant has failed to meet all the requirements for
the grant of the temporary injunction.

It is for all the above reasons, that I refuse to grant the
temporary injunction. The application is therefore dismissed. Costs

shall be in the suit.

It is so ordered.






