


The plaintiff is suing the defendant for wrongly debiting his account
hence causing him inconvenience and loss of business. He averred that,
sometimes in March, 2007, he deposited T.shs. 46,340,000 vide cheque No.
187952, in his account No. 020803949797 maintained by the defendant
bank. The said cheque was for compensation for his land acquired by the
Government. The plaintiff further averred that, upon going to encash T.shs.
20,000,000 from his account, the defendant failed/refused to honor his
request. As it transpired, on 7" May, 2007, the defendants’ bank debited
the cheque from his account to the Ministry of Lands without prior
consulting him, thus rendering him suffer loss of business an inconvenience

for the use of his monies, the act which is now highly questioned, disputed
and complained of by the plaintiff.

The defendant denied the claim. Admitting to have debited the
cheque to the drawer, it is the defence of the defendant that, returning the
cheque to the drawer was not unlawful and without good cause. As
bankers they had an obligation to protect the deposits of their clients and
pay when they are satisfied that payments are genuine and regular.
Defendant therefore prayed for dismissal of the case with costs.

The plaintiff is represented by Mpoki and Associates, Advacates while
defendant is represented by MDC Law Chambers, Advocates.

At the beginning of the trial before Honorable Frederick

Werema, J (as he then was), three issues were framed by the parties and
agreed by the Court as being contentious.

The issues are:-

(@) Whether the defendant’s debiting of the account of the plaintiff
was lawful; or for good cause;

(b) Whether, if the above is in affirmative, the plaintiff suffered any
damages due to defendant’s action;
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process going on but the defendant, acting on its suspicion of the plaintiff
had already decided to return the cheque to the drawer. In fact, going by
the records, it is during that one week of waiting that the cheque was
returned to the drawer without plaintiff's knowledge. The fact that the
money had passed through the clearing house and the defendant being
satisfied by the Court that the cheque was genuine, its source and purpose
of payment known, I am satisfied that, the act of defendant bank first, of
closing down PW1’s account and then returning the cheque to the drawer
without his prior knowledge, instructions or even consultation, was not

lawful, and was not done for a good cause. Under the circumstances, I
answer the first issue in the negative.

I now come to the second issue on whether if the answer to issue
number one is in the negative, if the plaintiff suffered any damages due to
defendant’s action. In answer to this, the defendant has submitted that,
plaintiff suffered no damages since he has failed to establish and prove any
damages apart from generally mentioning a figure of one’s preference. It
is further alleged by the defendant that, plaintiff has failed to prove to this
Court his daily/monthly income, expenditure or even to show his garage’s
annual statutory tax returns. More so, defendant submitted that, since the
garage was demolished, plaintiff has failed to establish specific items and
values that were vandalized not even showing a police report. It is on this
account that defendant submitted that the plaintiff did not suffer any
damages and therefore he deserves to be nothing.

Arguing his case, plaintiff testified that, having been paid his
compensation, and having negotiated for the purchase of the alternative
plot, he went to the bank to with the intention to withdraw his money in
order to buy the plot. Defendant’s act of holding his money and debiting
the account and paying the same to the Ministry of Land, has made it
impossible for him to complete the sale transaction. Even if he wanted
another land, he could not have paid for it. Arguing further, plaintiff
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