[ TRE H3GH COURT OF TANZANIA
- (COMMERTIAL ‘I‘JISION)
AT DAR ES SALAAM

MISCELLANEDUS (.'OMMER!‘IAL CAUSE NO. 143 OF 2015
i Ariging from 'Zammerrsal Case No. 149 of 2014)
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WMatunoa, learned counsel, has flied this application on behalf of the

G CEnr RASHI Energy (1Y Lig whe is the plaintiff in Commercial Cas:2 No.
148 of 2014, The applicant seeks the indulgence of this court to extend time
within whichh to file 3 Reply to the Written Statement of Defence and a
Written Staterrent of Defence to the counter-claim raised by the 4%

dapt: the 4% resoondert berein. The agpiication has been taken under

GN Ne. 25C of 2012 and sachions 93 and 35 of the Civil Procedure Code, Cap.
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for the 47 raspondasit, - - Caphl, Barderz, earnad counsal, states in the

[

e b Loss

countar-afidavil ond skeleton arguments as wnH as d“"i“Q the oral hearing of '

o~

e apphcatics thal the apnlicant hew ot chown good cause for the delay to
tie the doruments for 'A'f'“j?:'rv‘:'ex*.’:;énsigra of time to file them is sought. The
iearnad counsel statas that tha learned counsel for the applicant had talked to
HE WrﬂcLo» of the pamh‘* company on 06.06.2015 and the applicant’s

CUUNSA ':ic-.es. a0t stata what matters were not briefed o him, he argues. The

TRatls

4L PRI
0ol Larmen &

1’.\
@®

<0 counters that the fact that the Director of the plaintiff

wizs i Nelrobl does nol nave any iota of ruth as it is not substantiated by

2NN Y
document

a0y eV dencea, sy passport extract or other like documents. He aiso

.
e a s

stetes thet the a,r.;.rilcani baing a legal person, there are other directors of the

sianiff whe ouhd 9 do. ‘he hriefing and instructior: and the applicant’s counsel

has ot

~
tvh

Fotar

ated anyiing about thelr whereabouts.

i

i a short :'e_‘oinﬂder, Mr. Matunda, learned counsel, states that the briefings
and instiuctions could not be completed by phone. -As for the lack of extracts
rom D 'Afsrha'nar‘. Adan's nassport, the learned counsel rejoins that the
soplicetor was flad befgre her return on 18.06.2015.  That Dr. Adan is the
One WG s.:;‘f::,t?‘e Pleacinge nthe suit and that all the relevant documents

T Pt pag
WIS N NER PUSSessIGh:,

; et edenme amed b e o khrpiosimme
Having stened wel te Ihe subpissions

of the jearned counsel for the

apnicart end 47 respendert and having gone through the affidavit, the
countar-aifidavic 20¢ the skeleton arguments, [ am satisfied that the applicant

o S S g A e b e ey i+ e
nas net shown suffidient veasong i

C ar the delay and tnus it is not entitled o

the orders sought. 7 sav 5o hecause the anolicant was served with the 4%

{acco.rcéfznﬁ to the 4™ defendant) and
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4rgoas i o clinch th matter, the leamed counsel iearnt that his client was
outaside the o:;mrry on- 06:06.2015 nut the present application was filed on
17067015 “ahu he- veturn. The delay for 11 days from the moment the
marmen counse! learnt -of his client’s ' absence to the time of filing this
apnucation has nof been accounted for. This is exacerbated by the fact that
the learned counsel was made aware that his client would not be back until
15.06.2015. It is obvious that the learned counsel did not wait for Dr. Adan
o fue tne éppiica'tifan. i realiy find no plausible explanation why Mr. Matunda,
earned counsel acted the way he did. if anytning, the applicant’s counsel
nas eyniblied naction ang negiigence for his failure to act promptly. In
CWiitiam Mofaba Eulambwa. Vs R Criminal Application No. 5 of 2005
OMwanza - unrencdeds, Folawing Shanti Vs Hindocha and Others [1973]
i EA 207, 3 Um‘qp!e was laid that ir applications of this nature, a party
:1;4" ing for extension of sme should not be negligent in thé delay.

it s trite taw that an sopli \M!ov of this rature witt only succeed upon the

applicant advarcing suficiant reasons to the satisfaction of the court why the

sten for which extension of tme i§ sought; in this case filing the repiy (o the

44 defandant’s WHL an

Nl ES -4
G TD

e its counter-claini, was not taken in
na iz document s not filed in tme, Soed ial circumstances have to be
shown py the apsiicant for extension of fm(’ to file the same to issue. In the
case at hand, the applizant has not explained o the satisfaction of the court:

\w, did not e h' regly 1o the WSD of the ‘.‘“ defendant within seven days

oy
o

BG roJUrES oy the dow,  Neither has it explaired te the satisfaction of the

ooyt why tha presert applicstion was filed on 17.06.2015 while the
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“This court has discretion to extend time but such

extension ... can only be done if ‘sufficient reason’

has been given”.

I also wish to remind the learned counsel for the applicant that rules of
procedure must be obeyed. Rules are made to be followed. As already shown
above, the reply to the 4™ defendant’s WSD ought to have been filed within
seven days of service and the WSD to the 4™ defendant’s counter-claim ought
to have been filed within 21 days of service, The applicant has presented no |
sufficient material upon which this court can exe;cise its discretion to extend

time within which to file the documents. I wish to associate myself with what
was stated by Lord Guest in an English. decision of Ratnam Vs

Cumarasamy and Another [1964] 3 All ER 933, at 935 at which His
Lordship stated: |

“The rules of court must prima: facie be obeyed
and, in order to justify a court in extending
time during which some step in procedure
r'eq,uires to be taken there must be some
material on which the Court can exercise its
discretion. If the law were otherwise any party
in ‘breach would have an unqualified right to
extension of time which would defelat the purpose
of the rules which is to provide a timetable for the
conduct of litigation.”

[Emphasis supplied]. -



The foregoing quote was foliowad wit’n_approvai by tre Court of Appeai in
Godwin Ndewesi and Karoli Ishengoma Vs Tanzania Audit
Corporation [1995] TLR 200 in which an applicant had a one day delay( in
filing a notice of appeal. The Court of Appeal (Mnzavas, J.A) held - I.quo“te
from the headnote - that: |

“The rules of court must prima facie be obeyed
and’in order to justify extending time during which
some step in the procedure requires {0 be taken
there must be some material on which the court

can exercise its discretion”.

in the case at hand, apart from the absence of Dr. Adan, which I have found
and held to be frivolous and therefore unacceptable, thare is no other
material accounting for the delay in filing the reply to the 4™ defendant’'s WSD
and the WSD to the 4™ defendant’s ccunter-claim, upon which this court can
exerciée discretion to extend time within which the applicant can fiie his
documenté. In the same lire of argument, the Court of Appeal had another
opportunity to restate the law through Kiieo, J.A in Bushiri Hassan Vs

Latifa Lukio Mashayo Cnvnl Application Ne. 3 of 2007 (unreported} in the
followmg terms ' " '

“Delay, of evem 2 smgie day, has to be accounted
~ for otherwme there would ‘be no- pomt of having
rules prescrlbmg ‘periods within which certain

steps have to be taken”.



And, to reinforce this point a littie bit further, I wish to quote the words of
Rustomiji in nis book titled Law of Limitation, 5t Edition as quoted in

Daphne Parry Vs Murray Alexander Carson [1963] 1 EA 546. The
tearned author stated at p. 88 thus:

“Though the court should no doubt give a liberal
interpretation to the words ‘sufficient cause’, its
interpretation must be in accordance with judicial
principles. If the appellant has a good case on |
the merits but is out of time and has no valid
excuse for the delay, the court must guard itself
against the danger of being |éd away by
sympathy, and the appeal should be dismissed as
time-barred, even at the risk of injustice and

hardship to the appellant.”

I really, am very sympathetic with the applicant, for the outcome of this ruling
may be catastrophic to it. However, as said above, this being a court of law
will not be moved by sympathy. Sympathy has never been a ground for
exercising discretion of this court - see: Amos Shavu Vs T.A Msonge &2
others, Civil Case No. 128 of 1993, an unreported decision of this court

(Bahati, J.) and Mwangi Vs Mwangi [1999] 2 EA 234; a persuasive decision
of the Court of Appeal of Kenya.

ror the avoidance of doubt, I must state at this juncture that, I am aware

that some of the authorities cited above were dealing with applications for



extension of time tC file appeals cutr o7 times. However, T have no suntilia of

doubt that the principle can be applicable o situations iike the presant ona.

All said and guided by the authorities discussed abcve, the éppiicant having
- failed to show sufficient reasons to my satisfaction why it did not fiie the reply
to the 4™ defendant's WSD and the WSD tc the 47 defendant's counter-claim
within the prescribed time, I find no merit in this application and procead te
dismiss it-with costs to the 4™ respondent.

Order accordingly.

DATED at DAR ES SALAAM this 14" dav of December, 2015.

|
3,C. M. MWAMBEGELE
JUDGE
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