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RULING

MWAMBEGELE, 3.:

The present suit was instituted by a plaint filed in this court on 18.07.2011. It 

is perhaps one of the oldest cases in the registry. The plaintiff closed her 

case on 06.06.2016. The first defence witness testified on 29.06.2016. After 

that the defence prayed for another date to bring its last two witnesses and 

the court granted the prayer and ordered the defendants to field its last two 

witnesses on 31.08.2016. On that, date; that is, on 31.08.2016, defence 

hearing could not proceed as I, the presiding judge, was outside the station 

on another official assignment which lasted for two consecutive months. The 

defence hearing was ordered by the Deputy Registrar of his court to proceed 

on 18.10.2016.
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Before, that date the deferice'couhs^rfiled a notice of preliminary objection on 

two points of law. The Preliminary.’objection filed (hereinafter referred to as 

"the PO") reads: '

1. This suit is- in court in contravention of rule 32 (2) and '(3) of the High 

Court. (Commercial- Division) Procedure Rules, 2012; and in the 

alternative

2. This suit is in contravention of Order VIIIA rule 3 (3) of the Civil 

Procedure-Code, Cap. 33 of the Revised Edition, 2002.

As the practice of this court-.dictates,...the:proceedings of the main case had 

to be kept at abeyance to 'determine-on the.PO. The PO was argued before 

me on 16.11.2016,’ At tKe^tearfe^i-^th parties were represented by the 

learned counsel, who represent them in the main suit; that is, Mr.-Caspar 

Nyika, learned-counsefVfdfc^i^]SfiSjte^.knd- Mr. Benard Shirima, also learned 

counsel, forvthe defend'^j3i& ^ ^ 5i 3® tofes had; earlier filed their respective 

skeleton written argume^ts;̂ &v^c^ed-'by ;;the provisions of rule 64 of the 

High Court (Com m ercia l'^  Rules, 2012 -  GN No. 250 of

2012 (henceforth referred:fo^$;lW e’ Rtxl'&s'/):

Arguing for the PO,. Mr. .Shirima*.-learned counsel for the defendants, having 

adopted the skeleton written arguments earlier filed as part of the oral 

submission, stated that the case was fried on 19.07.2011 and assigned Speed 

Track IV on 13.02.2012 and thus it.was supposed to be legally in court by 

12.02.2014. He submitted that the only plaintiff witness started to testify on 

16.07:2014 almost six months after the'expiry of the speed track assigned to 

the case. He submitted that the plaintiff ought to have applied for departure 

from the scheduling order so as.t’O' give life to the case. That has not been 

done to date which is about two and a half years after the speed track-



expired. . The learned counsel made reliance on Tanzan ia  F e rtiliz e r  

Com pany L td  Vs N a tio n a l In su ra n ce  C oope ra tion  an d  ano the r,

Commercial Case No. 71 of 2004 (unreported) the court (Massati, J. as he 

then was) to pray that the suit be dismissed with cost.

The learned counsel made equivalent submissions'under rule 32 (2) and (3) 

of the Rules for the same prayers.

On the other hand, Mr. Nyika, for the plaintiff, arguing against the PO and 

having adopted the skeleton arguments-earlier filed,.conceded that the speed 

track assigned to the case on 16.02.2012 has since expired. He, however, 

was of the view that the suit cannot be dismissed for such reason because 

the plaintiff is not only to blame for the delay. He submitted that the suit has 

not been finalized within the slated timeframe because the defendants have 

been asking for adjournments several times and that sometimes raising 

frivolous matters on which the court was forced to decide.

Mr. Nyika, learned counsel, stated that the consequence of expiry of the 

speed track of a case 'is not to strike’ out or dismiss the suit as prayed by the 

iearned Counsel for the defendants because Order VIIIA does not provide for 

such consequence. The learned counsel relied on N az ira  K am ru  Vs M IC  

Tanzan ia , Limited Civil Appeal No. I l l  of 2015 (CAT unreported) to remind 

the court that the Court of Appeal implored courts not to read automatism in 

Order VII1A rule 4 of the CPC to the legal consequence that once a speed 

track of a case expires, the iife of everything including evidence becomes 

inconsequential. As the plaintiff has completed her case, the defendants' case 

is partly heard and that the cause of the delay is not entirely .the plaintiff's, it 

is fair and just that the case be allowed to proceed to the end.



The learned counsel also submitted that the obligation to ensure thatthe case 

proceeds according to the agreed schedule is not the plaintiff's alone but the 

duty of all the parties to see to it that the case is efficiently managed and 

determined within the scheduled speed track. That is the reason why courts 

have held that the consequence should not be- to strike out the suit but to 

look into all the circumstances leading to the delay. On this position, the 

learned counsel cited A fric a  M e d ica l R esearch  Fou n da tio n  Vs S teph en  

Em m anue l &  O th e rs  Land Case No. 17 of 2011, B a ta  L im ite d  Canada Vs 

B o ra  In d u s trie s  Ltd , Commercial Case No. 76 of 2015 and A fr ite x  L im ite d  

Vs M ed ite rran ean  S h ip p in g  Co . Ltd, Commercial Case No. 54 of 2008, all 

unreported decisions of this court.

On the arguments under rule 32 (2) and (3) of the Rules, the learned counsel 

argued, correctly so in my view,' that as the present suit was filed before the 

Ruies became justiciable. Th^ rovisions of the Rules will therefore not apply 

to the present case. ; r -'v ; 1

On the basis' of the above, the learned counsel for the plaintiff beckoned the 

court to dismiss the PO with "costs and extend the speed track of the case to a 

further period to allow determination, of the suit on merit.

Rejoining, Mr. Shirima, learned counsel insisted on the duty of the plaintiff to 

pray for extension of the speed track of the case as it expired while the 

plaintiff had not closed its case. He submitted that it was not proper to 

extend the speed track after four years since the speed track was assigned. 

The learned counsel stated that there are two schools of thought on what 

should be done when, a speed track expires one of which has the stance that 

a case whose speed track expires and no extension is sought and obtained,
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should be dismissed. The learned counsel asked the court to follow this 

school.

Having heard the learned contending arguments by the learned counsel for 

the parties, I should now be in position to confront the million dollar question 

which this court must answer; which is, should the court dismiss the present 

suit on account that it has outlived its speed track?

As rightly put by Mr. Shirima, learned counsel for the defendants, and 

conceded by Mr. Nyika, learned counsel for the plaintiff, the present case was 

assigned Speed Track IV on 13.02.2012.

It may not be out be place to remind anybody here that Order VIIIA of the 

Civil Procedure Code, Cap 33 (R.E 2002) is relatively new in our legislation. It 

was entrenched in the Civil Procedure Code in 1994 vide the Civil Procedure 

Code (Amendment of Schedules) Rules, 1994 - GN No. 422 of 1994 and later 

improved by the Civfl Procedure Code (Amendment of the First Schedule) 

Rules, 1999 - GN No. 140 of 1999. The Concept is therefore about two 

decades in our midst. Likewise, I do not think I will be wasting anybody's 

time to expound further. According to Order VIIIA, cases are assigned Speed 

Tracks taking due regard to their nature. A case is assigned a speed track in 

consideration of its being fast, complex or its being a special case. There are 

four categories of Speed Tracks as provided for by Clause (3) of Rule 3 to 

Order VIIIA of the CPC as amended by the Civil Procedure Code (Amendment 

of the First Schedule) Rules, 1999 - GN No. 140 of 1999. These are Speed 

Tracks One, Two, Three and Four.

Speed Track One is reserved for fast cases which are considered by the Judge 

or Magistrate to be fast cases capable of being or are required in the interest 

of justice to be concluded fast within a period not exceeding ten months from



commencement of the case. Speed Track two is reserved for cases 

considered by the judge or Magistrate to be normal cases capable of being or 

are required in the interests of justice to be concluded .within a period not 

exceeding twelve months from commencement-of the case. Speed Track 

three is reserved for cases considered by the judge or Magistrate to be 

complex cases capable of being or are required in the interest of justice to be 

concluded within, a period not exceeding fourteen months. Speed Track four 

is reserved for cases considered by the judge or Magistrate to be special 

cases which are neither considered to be fast, normal nor complex which 

nonetheless need to- be concluded within a period not exceeding twenty four 

months.

From the foregoing, it is apparent that in this jurisdiction, cases must oe 

concluded at most within twenty four (24) months. As already said, in 

assigning a speed' track to a case, the judge or magistrate will take 

cognizance of the-na tu re -o f'the  case if it is fast, normal, complex or 

abnormal.

It is also worth noting that in the provisions of Clause (3) of Rule 3 to Order 

VIIIA of the CPC, unlike in respect of Speed Tracks I and II, the words "from 

commencement of the case" do not appear in respect of Speed Tracks III and 

IV. Which would suggest that time allotted to such cases is reckoned from 

the moment it is assigned. Thus the learned counsel for the parties are in the 

right track when they say that the speed track assigned to the case at hand 

‘ expired on 12.02.2014.

I have had, in more than one occasion, an opportunity to discuss the problem 

the subject of this ruling in some of my previous rulings, The rulings include 

Le o n id a s M ach u m i & 2 5  o th e rs  Vs Yono A u c tio n  M a rt & ano ther, Land



Case No. 160 of 2007, A yubu  Lu m u liko  N g u lu k ia  Vs N a tio n a l 

M icro fm an ce  B an k  & A no the r, Miscellaneous Land Application No. 7 of 

2014, S o u d  E lia sa  R a sh id  Vs N a tio n a l M ic ro fin an ce  B an k  Ltd , Land 

Case No. 5 of 2012 and Panache  L td  Vs P h o e n ix  o f  Tanzan ia  A ssu ran ce  

Com pany Ltd, Miscellaneous- Commercial Application No. 101 of 2015 (alj
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unreported). I also discussed the same point in S p ice  Vas Tanzan ia  Vs 

S ta n b ic  B an k  Tanzan ia  L im ite d Commercial Case No. 102 of 2015 (also 

unreported) in respect of sister provisions in the Rules which cater for lifespan
»

of cases in the Commercial Division of the High Court. As I hold the same 

position today, I will reiterate my discussion and conclusion in those cases tQ
* H

determine the present matter. In A fric a  M e d ica l R esea rch  Founda tion
ji

(supra), a case referred and supplied to me by Mr. Nyika, learned counsel for 

the plaintiff, my brother at the Bench, Dr. Twaib, J., seized with an identical 

situation, dealt with this issue at some considerable length. His Lordship 

revisited a number of decisions of this court on the point and came up with 

three schools of thought on the subject. The decisions discussed therein
* '' 

include D a l F o rw a rd in g  (T ) L td  Vs N a tio n a l In su ra n ce  C o rp o ra tio n  (T) 

L td . & P re s id e n tia l P a ra s ta ta l S e c to r R e fo rm  Com m ission , Commercial 

Case No. 70 of 2002, M w anza C ity  E n g in e e r Vs A n ch o r T raders L td  Civil 

Application No. 14 of 1995, Ja re d  N yak ifa  & A n o th e r Vs S h a n ti Shah  & 3  

O thers, Commercial Case No. 40 of 2008, Tanzan ia  F e r t iliz e r  Co. L td  

(supra); a case cited by Mr. Shirima, learned counsel for the defendants and 

C o v e ll M a th ew  P a rtn e rsh ip  Ltd . Vs G autam  Chavda, Civil Case No. 3 of 

2002, all unreported decisions of this court.

His Lordship-Dr. Twaib, J. reiterated his earlier discussion in B a k a ri Yohana 

Vs M uh im u  A w adh  & 2  O thers, Civil Appeal No. 123 of 2011 (also 

unreported). In those 'two cases, this court categorized three schools of



thought on the subject. First, is the strict approach school which holds that 

once the speed track assigned to a case expires, the-court lacks jurisdiction to 

entertain it and the suit must be struck out. The second school is the 

moderate approach which will extend the speed track-assigned, to a case if so 

moved by a party within the limitation period in terms of item 21 of part III of 

the first schedule to the Law of Limitation. And the third one is a liberal 

approach school which places on the court a preliminary responsibility to 

order a departure from or amendment of a scheduling order. Under this 

school, the court may order departure from or amendment of the scheduling 

order suo-motu, at any time, without limitation, and will not strike out the suit 

on grounds of expiry of a speed track.

His Lordship Dr. Twaib, J. is right on the schools of thought existing in this 

court on the subject. Most of the High Court decisions on this point fall in the 

second school of thought. As rightly put by Dr. Twaib, J. in the A fric a  

M e d ica l R esearch  Fo u n d a tio n  and B a k a ri Yohana  cases (supra), this 

school is divided into two sub-groups. The first one imposes the duty upon 

the plaintiff to apply for amendment of a scheduling order upon realizing that 

the suit- cannot be finalized within the allotted speed track while the second 

places that duty upon any benefitting party. Save for the commencement 

dates of speed track in respect of speed track III and speed track IV, I 

entirely share the reasoning in the A fric a  M e d ica l R esea rch  Fou n da tio n  

and B a k a ri Yohana cases (supra) and wish to ‘adopt them in this ruling.

The reason why the provisions of Order VIIIA and Order VIIIB of the CPC 

were introduced into our legislation was not for an embellishment; they were 

introduced with a purpose. They were introduced in our legislation as a case 

management tool; that cases must be finalized within a scheduled timeframe.
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The CPC is silent regarding the legal consequences to follow if the speed track 

of a case expires before the suit is finalized and nothing can be gleaned from 

its provisions as to empower the court to strike out or dismiss a suit in case of . 

noncompliance with the provisions. Striking out or dismissing a suit for on 

account that it has outlived its speed track would, in my considered view, be 

tantamount to defeating the very purpose for which the provisions were 

intended to address. As was observed by the Court of Appeal in Jo h n  

M o rris  M p a k i Vs th e  N B C  L td  a n d  N g a la p ila  N gonyan i, Civil Appeal No. 

95 of 2013 (unreported) at p. 4 of the typed judgment:

"We have ... learnt from the C.P.C. that it is silent• 

regarding the legal consequences to follow if the 

assigned speed track runs its course before the 

suit is finalised-."

[See also N az ira  K am ru  (supra)]

I also find solace on this- stance in M rs A sha  R am adh an i Laseko  Vs 

R am adhan i AH  Laseko, Civil Case No. 40 of 1996 (HC unreported) and 

B ata  L im ite d  Canada Vs B ora  In d u s trie s  L td ' Commercial Case No. 76 of 

2015 (HC unreported) in which this court stated that even if the case had 

exceeded its speed track, the remedy is not to dismiss the suit but to grant 

costs, in M rs A sha  R am adh an i La seko  (supr$) the court [Mrosso, J. (as 

he then was)] had this to say on what should happen to a case which has 

exhausted the slowest available speed track:

"While the policy reason for speed track is 

weakened or over defeated if they (the speed 

tracks) are not strictly observed yet non-

observance can be occasioned by a party to a
9



case- or by the court itself, sometimes for 

unavoidable reason. .-If, for example, a case 

lasts beyond the assigned speed track 

because the court itself could not finalize it 

in time why should the plaintiff as a result 

be deprived of a decision of the court for no 

fault of his own? Surely order VIIIA of the 

Civil Procedure Code, 1966 as amended by 

GN. No. 422 of 1994 was intended to 

improve the quality of civil justice by 

making it speedier, not to provide occasion 

for depriving justice to parties without any 

fault attributable to them."

[.Emphasis added].

Likewise, in A fric a  M e d ica l R esearch  Founda tion  it was stated as follows:

'.One thing is clear from these provisions: the law 

joes not empower the court to strike out a suit on 

grounds that no application has been made by the 

Darty benefitting from such amendment or 

Jeparture. Neither is there anything that can be 

:onstrued as requiring that there must be an 

application to that effect before the court can 

noye to order a departure or amendment."

I entirely agree. This also finds support in an- English case of Re C o les

R aven sh ea r A rb itra tio n  [1907-] KB 1, Collins M.R. had this to say on

procedural law at p. 4:



"Although. I agree that-a Court cannot conduct its 

business without a code of procedure, I think that 

the relation of rules of practice to the work of 

justice is intended to be that of handmaid rather 

than mistress, and the Court ought not to be so 

far bound and tied by rules, which are after all 

only intended as general rules of procedure, as to 

be compelled to do what will cause injustice in the 

particular case."

In Tanzania, what was stated in R e C o le s R aven shea r A rb itra tio n  (supra*)' 

has been codified in article 107A (2) (e) of the Constitution of the United 

Republic of Tanzania, 1977 (hereinafter referred to as "the Constitution"). Fotj 

easy reference, let me reproduce this article as far as it is relevant to the 

present discussion. It reads (in the official version) as follows:

"(2) Katika kutoa uamuzi wa mashauri ya madai 

na jinai kwa kuzingatia sheria, mahakama 

zitafuata kanuni zifuatazo, yaani:

(a) ...

(b) ...

(c) ...

(d)

(e) Kutenda naki bila ya kufungwa kupita 

kiasi na masharti ya kifundi yanayoweza 

kukwamisha haki kutendeka".



And its corresponding English version reads:

"(2) In delivering decisions in matters of civil 

and criminal matters in accordance with the 

laws, the court shall observe the following 

principles, that is to say:

(a)...

(b)...

( c ) ...

( d ) , . . , \

(e) to dispense justice without being tied up 

with * technicalities provisions which may 

obstruct dispensation'of justice."

The technicalities that are intended by the Constitution under these provisions 

and which this court must nurture, are, in my considered view, those which if 

ignored will make justice smile. In the instant case, as already alluded to 

above, the plaintiff has closed its case and the defence case is partly heard 

as, according to the defendant's counsel, only two witnesses are remaining. 

In my view, if the case which has reached this stage is struck out or 

dismissed for exceeding its speed track as prayed by the defendants' counsel 

the interest of justice will not be served. It is my-well considered view that 

this is a proper case in which the provisions of. article 107A (2) (e) of the 

Constitution should be invited into play.
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And on the same line of argument in respect of scheduling conferences, as 

here, it was held in a Ugandan case-of K igu fa  a n d  o th e rs  Vs A ttorney^  

G enera/ [2005] 1 EA 132; a decision of the Constitutional Court of Uganda, 

in the headnote thereof as follows:

"The purpose of a scheduling conference is to 

save time of the Court by sorting out points of 

agreement and disagreement so as to expedite 

disposal of cases. ' Like any other rules of 

procedure, it is a handmaiden of justice not 

intended to be an obstacle in the path of justice."

While still on the same point, I wish to refer to an Indian decision of S u sh i/ 

R a n i Vs A ttam  P a rka sh  (2007) .146 PLR 595 (available at 

http://indiankanoon.org/doc/401757/) in which Hemant Gupta, J. had the 

following to say at paragraph 14 of the judgment delivered on 05.04.2007:

"Processual law is not to be a tyrant but a servant, 

not an obstruction but an aid to justice.

Procedural prescriptions are the handmaid and not 

the mistress, a lubricant, not a resistant in the 

administration of justice."

And, in the same token, it may not be out of point, I think, to underscore 

what was stated.by the Supreme Court of India in R. N. J a d i& B ro th e rs  V. 

Subhashchandra , (2007) 9 • Scale 202. (available at

http://indiankanoon.orq/doc/1461813/) in which the court considered the 

procedural law vis-a-vis substantive law and observed as under:
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"All the rules of procedure are the handmaid of 

justice.- The language employed by the draftsman 

of processual law may be liberal or stringent, but 

the fact remains that the object of prescribing 

procedure is to advance the cause of justice. In 

an adversarial system, no party should ordinarily 

be denied the opportunity of participating in the 

process of justice dispensation. Unless compelled 

by express and specific language of the statute, 

the provisions of CPC or any other procedural 

enactment ought not to be construed in a manner 

which would leave the court helpless to meet 

extraordinary situations in the ends of justice."

I find the decisions in the K ig a la , S u c h il and J a d i cases (supra) to be of 

high persuasive value. In the light of those decisions, it is abundantly clear 

that the procedure enumerated under Order VIIIA of the CPC is only a 

handmaid and not the mistress, a lubricant, not a resistant in the 

administration of. justice. Thus, unless it is extremely necessary, a case 

which has exceeded its speed track should not be struck out or dismissed for 

that sole reason.

On this conclusion, I feel irresistible to associate myself with the persuasive 

decision of the Court of Appeal of Kenya in D T  D ob ie  Vs Jo sep h  M b a ria  

M uch ina  & A n o th e r [1982] KLR 1 (available at www,kenvalaw.org)] in 

which Madan, JA in 3n obiter dicta observed at page 9 as follows:

"If an action is explainable as a likely happening 

which is not plainly and obviously impossible the



•court ought not to overact by considering itself in 

a bind summarily to dismiss the action. A court of 

justice should aim at sustaining a suit rather than 

terminating it by summary dismissal. Normally a 

law suit is for pursuing it."

In the same line of argument, to borrow the words of His Lordship Madan, JA, 

I would say that a court of justice should aim at sustaining a suit rather than 

striking it out or dismissing it on the ground that it is beyond the speed track 

allotted to it, In my considered view, unless it is extremely necessary, what 

the court is supposed to do in such eventuality, is to allow a party to apply for 

departure and the court should not unnecessarily withhold such leave so that 

the suit is prosecuted to its finality. And in appropriate situations, the court 

may, suo motu, amend the scheduling order provided that that course would 

not leave justice crying. As was held in N a zira  K am ru  (supra), and with due 

respect to the contrary view of Mr. Shirima, learned counsel for the 

defendants, the provisions are not the concern of the plaintiffs alone. Each 

party to a suit is supposed to see to it that the case is conducted and finalized 

within the allotted speed track.

To recap, I wish to state that the court does not cease to have jurisdiction on 

a case which has exceeded its speed track assigned to it under the provisions 

of Order VIIIA rule 3 (3) of the CPC. A party which fails to apply for 

departure from a scheduling order of a case, should be allowed to do so if it 

so wishes and unless there are special and glaring reasons to the contrary, a 

party which applies for such departure should be granted the prayer. The 

court may, in appropriate situations, depart from the scheduling order and 

order extension of the speed track of a case suo motu. The test should

•always be whether or not any injustice will be occasioned in taking such a
15



course. The-provisions of Order VIIIA rule 4 of the CPC which allow a party 

to apply for departure from a scheduling order of a case upon supply to the 

court of sufficient reason, intends to- accord the party applying time to 

prosecute (or defend) its suit to its logical finality.

I
In the final analysis, I am not ready to accept the invitation extended to me

i

by Mr. Shirima, learned counsel for the defendants, to dismiss this suit on
I

account of its having been exceeded its lifespan. Conversely, I would, suo 

motu, extend the speed track of this case to twenty-four (24) months 

reckoned from 13.02.2014. However, as the extended speed track expired on 

.12.02.2016, I, again suo motu, extend the speed track of the case eighteen 

(18) more months reckoned from 13.02.2016. I think justice will be left 

smiling this way.
I

For the avoidance of doubt, I will -not discuss and determine on the 

arguments on rule 32 (2) and (3) of the Rules for the simple reason that the 

present case is not covered by the Rules. The Rules came into force on 

13.07.2012 by virtue of GN. 250 of 2.012,’ well after the present case was 

instituted on 15.07.2011; about a year back.

Cost of this application will be in the main suit.

Order accordingly.

DATED at DAR E5 SALAAM this 16th day of December, 2016.

J. C. M. MWAMBEGELE 
JUDGE
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