IN THE HIGH COURT OF UNITED REPUBLIC OF THE
TANZANIA
(COMMERCIAL DIVISION)
AT DAR-ES-SALAAM
MISC. COMMERCIAL APPL. NO.42 OF 2021
(Arising from Commercial Case No.138 of 2019)

M/S HERKIN BUILDERS LTD....ccuccuuus » «.APPLICANT
VERSUS
ERICK JOHN MMARY......c.ormaussnenns

Date of Last Order: 22/06/2021
Date of Ruling: 15/07/2021

The Applicant is seeking for the following order in that

application, that:

1. This honourable Court be pleased to extend
the time within which the Applicant will file
witness statements.

2. Costs of this application be provided for.
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3. Any other relief the Honourable Court will
deem just and fit to grant.

As I stated herein, the above prayers were
supported by an affidavit of Mr Msemo. On 19" April
2021, Mr Elvason Maro filed a Counter Affidavit opposing
the application.

When the parties appeared before this Court on 10"
May 2021, this Court ordered that the matter be disposed

of by way of written submissions. The Appllcant was to

B
X ~before 1* of June
2021 as a day for

In-his submission in support of the granting of the

prayers, Mr Msemo submitted that, the gist of the
application is disclosed in paragraphs 6 to 14 of the
supporting affidavit. He stated, as reasons regarding why
the Applicant failed to file the requisite witness statements
in time, that, the same were due to the untimely death of
Eng. Sanyael Kishimbo.

Page 2 of 15



He submitted that, apart from Mr Kishimbo being
the Managing Director, he was also a technical person
(Engineer) in the implementation of the various projects,
including the project which is the subject matter of the
main suit. It was submitted that, Ms Esther Sanyael
Kishimbo, who was a co-director with the late Mr
Kishimbo, was just a token Director, as he is with no

acqualntance with technical issues or knowledge on the -

the Couhf to do so after considering some factors

constituting the reasons for the delay and its extent. He
urged this Court, thus, to exercise its discretion and grant
the prayers.

For his part, Mr Maro opposed the granting of this
application. He submitted that, this Court needs to put its

feet down and send a strong signal to litigants that, the
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Court cannot be treated casually. He contended that, once
a case is set for hearing, it cannot be derailed from its
course on flimsy reasons. |

Mr Maro was of the view that there has been
sloppiness and lack of adequate attention on the part of
the Applicant all along since, as it was noted in the

pleading, there was wrong citation of the parties in both

the Chamber application and the repIy to the counter

affidavit.

stands to nrejudlce the Respondent

L

_;nfy on the above, Mr Maro submitted that,

since the/wafﬁdawt in support of the application was

deponed by Mr Msemo, it would be fair to argue that, the
facts in paragraphs 9, 11, 12 and 13 of the Affidavit are
mere hearsay, just as paragraphs 6, 7 and 8 in the Reply
Affidavit. Mr Maro submitted that, these are internal
affairs and happenings of the Applicant, of which the

deponent must have been informed about.
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Mr Maro contended further, that, Mr Msemo must
have been informed that, after the death of Eng. Kishimbo
as one of the Directors, the applicant company remained
with only a “token” Director who is with no knowledge of
the details of the pending case. It was Mr Maro’s
submission that, the contents of the above noted

paragraphs, i.e., paragraphs 9, 11, 12 and 13 of the

Affidavit and 6, 7 and 8 in the Reply Afﬂdawt are

hearsay.

Appllcat|on%§No 80 of 2002 (unreported); Sabena
Technlcsw Dar Limited vs. Michael J.Luwunzu, Civil
Appeal No.451/18 of 2020 (CAT) (unreported); NBC
Ltd vs. Superdoll Trauiler Manufacturing Co. Ltd,
Civil Appl.No.13 of 2002, (CAT) (unreported) and
Benedict Kimwaga vs. Principal Secretary, Ministry
of Health, Civil Appl.No.31 of 2002,

(CAT)(unreported).
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On his second point, Mr Maro submitted that, the
affidavit relied wupon by Mr Msemo contains
misrepresentations and untrue statements. He referred
this Court to paragraph 8 of the affidavit filed by Mr
Msemo which reads as follows:

"8.That, as the Court records would
disclose, on 18" August 2020 when this
matter was called for First Pre-Trial
Conference, the Appllcant»

was intended by theeAppllcant that \the
R
key witness would b\Eng Sanylel/I
Al Ilggnt’s Mana in
the Apel ging
nd  key™ personf in the

imeLemeggationg >§upew1510n of the

p[’,ojfeg:t t ject/matter of the main

Accord/mg}%o Mr:Maro the above paragraph contains
untrug ngatements because by 18" day of August 2020, it
would not have been possible for the Applicant Company
to have\lnte/nt to call the late Eng. Kishimbo as the key
witness since, the said person, was already a deceased,
having died way back in December, 2019.

He also relied on paragraph 12 of the Affidavit of Mr
Msemo which makes reference to "token Directors” who
had no meaningful knowledge on the Applicant’s

undertakings and who, as per the disclosures made in the
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written submission by Mr Msemo, happens to be Mrs
Esther Sanyiel Kishimbo.

Relying on the Written Statement of Defence filed in
this Court, Mr Maro contended that, Mrs Sanyiel cannot be
said to be lacking meaningful knowledge of the affairs of
the Applicant while she prepared an elaborate written
statement of defence in response to the claims. He urged
this Court, on the basis of the Court of Appeal decision in
the Case of Ignazio Messina v Willow. In estn%nt
SPRL, Civil Appl.No.21 of 2001 (CAT):(unréported), to

strike out the affidavit for:-containing untruthful

T
-

information.

condemned to pay costs.

In a brief rejoinder submission, Mr Msemo reiterated
his submission in chief. He argued that, the Applicant’s
counsel has drawn his own experience of litigation. He
contended that, what Mr Maro has raised are disguised
points of objection against the affidavit in support of the

application and, that, this is a bad practice.
Page 7 of 15



Mr Msemo argued further, that, had the
Respondent’s counsel wanted to raise objections, he
should have done so, taking into account that on 22™
April 2021, he withdrew a notice of objectio/h from the
Court which was based on the issue of wrong enabling
provision of the law. To support his views, reliance was

placed on the decision of this Court in the case of Miza

Bakari Haji and 9 Others vs. Th"eﬁl Registered

DSM (unreported).
In that case, this Col

page 8:

ker to Ha\;e waived his rlght to object
then; a\nd he could (sic) not do so in his
smelsswn without any leave of the
Court”.

In view of the above, Mr Msemo was of the view,
therefore, that, Mr Maro was bringing points of objection
through the back door. Mr Msemo was also of the view
that, Mr Maro’s submission has gone far beyond the
judicial test on applications for extension of time and

lamented of being unfairly accused of treating the Court
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casually. He argued that, what the Applicant did is only to
pursue its right to seek the leave of the Court. to file the
Witness statements out of time.

Finally, it was Mr Msemo’s submission that, should
this Court find that there are defects in the affidavit; it
should also make a finding that such defects do not go to

the root of the application. Relying on the case of

Yakobo Magoiga Gichere vs. Peninah &Yusuph Civil
Appeal No.55 of 2017 (CAT) (Mwanza)\(unreported),

I have |mpasswely c0n5|dered\Phe nval submissions

‘ frtles At the heart of
i ; s

this application ’|Sxthe xprayer\regardlng extension of time

to file a WItness\statement Jbelatedly The question to

respond to<\s whether thlS Court should grant such prayer.
fBefere\I address such an issue, I find it apposite to
conSIder some of the issues raised by Mr Maro and
responded to by Mr Msemo, regarding the affidavit filed in
support of the application. The bone of contention in the
submissions is that, the affidavit is defective as it contains
extraneous matters which are untruthful, and hearsay to
say the least.
I have looked at paragraphs 8, 9, 10, 11, 12 and 13
of the affidavit of Mr Msemo which Mr Maro has raised

concerns with regarding their legal propriety. I have also
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looked at the verification clause and I do take note that,
the contents of these paragraphs are verified as being
true to the best of knowledge of the deponent, i.e., Mr
Msemo.

While I do take note of Mr Msemo’s submission,
that, what Mr Maro has raised in his submission is akin to

a preliminary objection, and while I take judicial notice of

what this Court stated in the case of Miiﬁ‘@aBakari Haji

mea s,z:ther ore, that, paragraph 8 contains untruthful

information as one cannot intend to call as a witness, a
deceased person.

In the case of Ignazio Messina (supra), which Mr
Maro has relied upon, the Court of Appeal of Tanzania did
hold that, an affidavit tainted with untruthful information
is no affidavit since false evidence cannot be acted upon

to resolve any issue. However, is it the entire affidavit of
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Mr Msemo tainted with untruthful information or just the
relevant paragraph? If it is only paragraph 8 should the
entire affidavit be struck out?

In my view, the submission regarding untruthfulness
is directed to paragraph 8 of the affidavit and not the
entire affidavit. As such, the course to take is to declare
that paragraph as being defective and strike it out. I will
take that approach and declare the paragraph as being
defective, hence, striking it out. -

Next is paragraph 9 and 10 of\Mr Msm mos affldavrt
To paraphrase these paragraphs\ they\ state that, the

Rl

matters W|th|n<’the\know|edge of the deponent as an

\\

”:;ndllng thegmatter regarding the Applicant in

Cour}’ Heus\th\\e\; one-to formulate the strategy regarding
how to adva?ce/the defence case. As such, I see no
reason \vxhy they should be faulted.

Next is a paragraph 11 and 12 of Mr Msemo's
affidavit. As regards these paragraphs, I am of the view
that, much as Mr Msemo is the advocate in the conduct of
the matters before the Court, the contents in those
paragraphs are surely based on information since there is

no way Mr Msemo who is not an employees of the
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Applicant will be able to state those facts without being
informed.

That being the case, the source of who informed
him ought to have been disclosed. The law is clear; an
affidavit must disclose the source of information if it is
made on information. The cases of Salim Vuai Foam vs.
Registrar of Cooperative Sicietites [1995] TLR 75
and Phantom Modern Tratsport [1985] vs. D.T.
Dobie (Tanzama) Ltd, Civil Ref%No 15/2001/3nd
3/2002, CAT, (unreported) are\eleanv,/gn \tha{ As 1
stated earlier, I will also eggun\ge(mtheé Mtwo paragraphs

from the affidavit. 2 :
Paragraph 13 |s«a|30ut efforts “Which the deponent

PN
has spent in seekmg?gwo of hlS mtended witnesses. I find

no offense W|th what the deponent states since that is

; fIn my vn\e\\(\v ““ha\nng expunged paragraphs 8, 11 and
12 @from the afﬁdawt the question that follows is whether
the re\nlelnlng} paragraphs can still stand to support the
application. In my view, the affidavit can still remain intact
to support the application. That being the case, I will
proceed to determine whether it contains sufficient
reasons for delay in filing the witness statement timely.

In his submission, Mr Msemo contended that, a
person who should have been one of the witnesses, Mr

Kishimbo is no more a citizen of this world, having been
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summoned to the Almighty God. But the issue is: when
did he pass away? Mr Maro has stated, and no counter
argument on fhat, that, Mr Kishimbo died in December
2019. If that is the case, can this be a suitable reason for
extension of time while Mr Msemo knew well in advance
that Mr Kishimbo cannot be a witness for his case? I think
not. However, let me move a further step as per the
contents in the affidavit. \\,%

As per the record of this Court,s »&the Frrst Pre,trlal
on 18" Aungt 2020,

pe

followed by a failed mediation: ‘and- late‘\‘ghe\Frna| Pre-trial
i N T 45\

Conference which took placé n%‘16th February 2021. The

Conference took place sometimes::

parties were requrred therg:after fo file their witness
f %

statement wrthln«14*<<days% Accerdmg to paragraph 13 of

extensron»of\trme
\,\ \\ \\\

*’{\ Prlmarlly, an application of this kind is granted at

the drsgraffn /of the Court. Such Court’s discretion is to be
exercised judiciously upon disclosure of "good cause" for
failure, on the part of the Applicant to file the witness
statement within the prescribed time limit.

In principle, there is no hard and fast rule regarding
What amounts to "good cause". Rather, the expression

"good causes” will largely depend on the bona fide nature
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of the given explanation by the Applicant regarding
his/her failure to act within time.

In the case of Puma Energy vs. Karim Aziz
Banji, Misc. Commercial Application No.161 of
2019 (unreported), this Court, citing the Indian case of
B. Madhuri Goud vs B. Damodar Reddy, 2012 (12)
SCC 693, was of the view that:-

"If the court finds that there has been

\O\f”*f_he )

applicant and the cause shown for the \\ 'ii;;,;/
\\ x& \\;
ﬁdes_ then |t

no negligence on the part

delay does not lack bo

may condone the~dela PN
other hand, th explanatlgn\glven by

F \
the appllcant is found toi;be concocted
or he\,, |s\% thoroughlyx <»n’éegllgent in
pros<ecut|ng hTE cause then it would be

N,f’awlegltlmate txerC|se of discretion not

X leen qu facts and circumstances giving rise to this
WA

Appllucgmt_lmo«nw the reasons disclosed in the Applicant's

afﬁdawtjm and, in view of the reasoning given herein
above, I find, in the interest of justice, to grant the
prayers for extension of time within which the Applicant
may file Witness Statements which could not be filed as
per the earlier directives of this Court under Rule 49(2) of

this Court’s Rules of Procedure.
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As regard the prayer for costs of this application, I
am in full agreement with Mr Maro, that, the
circumstances leading to this application do not warrant
the Applicant to ask for costs of this application.

Consequently, this Court settles for the following
orders, that:

1. Save for the prayer for costs, gthe

prayers sought in the fChamber &

Summons for enIargement ot% ﬂtlmeh

2. The Apphcant lsxglven 4 \q\ays wnthm
which / “the \Fequylsme‘\; witness

statements should\

A
P

TI/'\é\\Braye for.costs’is denied on the

R\
»-v;;;a\».\»:\tg\}a ofa\ that the Respondent has
) _‘}n thlng go “do with the Applicant’s

% (\ x?% eost at the expense of the Applicant’s
2 } ; own delay to file the required witness

statements.

It is so ordered.

DATED at DAR-ES-SALAAM 15" JULY, 2021
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