IN THE HIGH COURT OF UNITED REPUBLIC
OF THE TANZANIA
(COMMERCIAL DIVISION)

AT DAR-ES-SALAAM

MISC.COMMERCIAL APPL. NO. 182 OF 2020
(Arising from Misc. Commercial Appl.No.42 of 2020)
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The“"Appllcants herein brought this application under
section 68 (c) and (e), section 95 and Order XXXVII Rule
1 (1) of the Civil Procedure, Cap.33 R.E.2019. The

Applicants seek for the following orders, namely, that:
1. The honourable Court be pleased to

grant a permanent restraint order,
restraining the 1% and 2™

Respondents from collecting the
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proceeds of arbitral award in favour
of the 1% Respondent from the
Government of Tanzania though the
Ministry of Agriculture amounting to
TZS 2,390,660,48.6 pending the
determination of all proceedings
among and between the parties.

2. The honourable Court be pleased to
order the 3™ Respondent to facilitate
the payment of the said adr'éébgitral TN
award monies to theé’/‘f\ Deputy\
Registrar of the Commermal Court of 3}5/
Tanzania for safemkeeplng pendlrﬁy

determination..of all _Mutes that»«are

pending as; between the‘»partles
& “x- \\
3. Costs t6'be in the cause

The Appllcat|on |e<<supported by an Affidavit of Mr
David Joseph Mahend,e the /ond Applicant filed in this

Court on Z“dwlm)\é‘\ciember 2020. On 24" December 2020,

the Respend\en\t;iqflledathelr counter affidavits, and, on
14”‘««A ril \2021\\,Vvthe necessary party filed its counter

afﬁdayk,\i%w}

Besides, the 1% and 2" Respondents filed a Notice

of Preliminary Objection and, raised two points of law, to

wit, that:

1. The application has been filed
without there being a board
resolution resolving and/or
sanctioning the 1%  Applicant
Company to file this application.
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2. That, the Applicants’ counsel was, on

several occasions, employed by the

1% and 2™ Respondents when the
said counsel was a partner at
Marando, Mnyele Co. Advocates,
hence, there exists a conflict of
interest contrary to the ethical rules
governing the practice of advocates
in Tanzania and as prewously

disqualified by this honourable Courtx fﬂ\‘}
On 31% of May 2021 when the\aggllcatlgn«p{was

called on for the hearing of the Respondents’mréhmmary
(€Y
objecti it was agreed that the two ellmma legal
jections, it was agr \%M& p[\ ry leg

issues be disposed of byﬂvya\? %f wrltten submnssmns A

schedule of filing was’ |ssged<;andg\the parties have duly

complied with |t I wnII consrdirzvthose submissions before
I proceed to dellver@yjmdmgs and verdict.

&
In thﬁ%?mnssmns the 1% and 2™ Respondents

B OA
contendwthataﬁ—»the ~application should be struck out

N

because |ts institution as a legal proceeding by a
Com\ba\%#ﬂ%ere not authorised by the Company’s board
of director;.

To bolster their submission, they relied on the
decision of the Court of Appeal in the case of Ursino
Palm Estate Limited vs. Kyela Valley Foods Ltd,
and 2 Others, Civil Application No.28 of 2014, CAT
(unreported); (citing the case of Bugere Coffee

Growers Ltd vs. Sebaduka and Another [1970] 1 EA
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147, and Pita Kempap Ltd vs. Mohamed I.A.
Abdulhussein, Civil Application No.128 of 2004 c/f
No0.69 of 2005 (unreported).

It was argued further that, the second applicant is
representing himself as a principal officer of no
description but, since he is a shareholder, there are
proper procedures for shareholders to follow which are
provided for under the Companies Act On thatzgreund

the Respondents have called upon th|s Court\to\éﬁake a

L e

finding that the application is m{ggmpetent

As regards the 2" . grdfmd of\otgfectlon the

Respondents contended thgt the Ie”a’rned counsel for the

Applicant had beenfemployed \B‘y;ythe Respondents at

different occasigns flln tgthe?:\past In view of that, the

« 7
Responde?g:ha\\/\e \ralsedwthe issue of possible conflict of
interest. gi A

gThls\goun waswcalled upon to take note of its own
orde\r (Makaramba J., (as he then was), in which Mr
Mnyelé\@ﬁ prayed to withdraw his previous law firm
(Marando, Mnyele & Co. Advocates from representing
Mr David Joseph Mahende due to conflict of interest. It
was contended further thaf, in Commercial Case No.87
of 2013, before Nyangarika, J (as he then was) the law

firm of Marando, Mnyele & Co. Advocates did
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disqualify itself from the conduct of the case on similar
reasoning.

Referring to Rule 45 (2) and (3) and 52 (1) (a) and
(b) of the Advocates (Professional Conduct and Etiquette)
Regulations, 2018, it was argued that, apart from being
impartial, advocates are suppose to conduct themselves
in @ manner that avoids conflict of interest in the legal
profession. It was submitted, theflefore x\that the
Applicant’'s advocate is conflicted f! an\d\ that»,/’ the
application should be struck out Wlth ig(‘%gfsw

In his reply submission, the learned&cg\unsel for the

TR
Applicant conceded, that,a«ther\ was‘*ﬂmdeed no company’s

board resolution {attached\"\to \the application. He
contended that \cﬁr\rentlyt\there are three schools of

thought rega\rfl\mg\,x Whether a board resolution is

necessary//f?He cnted thé-case of Investment House Ltd

VS. @@vebb T\eéhnology (T) Limited, Commercial
Case No.9 of 2015, as the case which this Court should
followi‘aswlt/resolved that, availability or otherwise of a
resolution is a matter of fact that cannot be ascertained
at the stage of a preliminary objection.

Mr Mnyele submitted that, be that as it may, the
application at hand is a peculiar one. It is an application
in which it has been impracticable on the part of the

shareholders and directors of the 1% Applicant to get
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together and pass a resolution to file an application to
compel the government to deposit money into the Court.
He argued that, the shareholders and the directors have
been at logger heads since 2006. For that reasons, he
contended that there is a deadlock in both the company
and the board of director’s level. It was submitted,
therefore, that, taking into account the “ratio

decidendi” in the case of Ursino Palm supra);\\ if a
N )i
Company is forced to institute procee%d%;%ésd to safeguard

its interests the question of resolutlon/does not»arlse
On the other hand, Mr, Mnyele |nv1ted _this Court to
RN W

R

invoke the overriding obJectlve*pmale »;in case this Court

N

is not convinced by*’”the subm|55|on advanced by the

Applicants. He _contendea\that “there is a need to do

N
justice to thewcase without: undue regard to technicalities

oSS

as the C?urt may stilliremove the 1% Applicant from its

record=and be\{?aft Swith the 2™ Applicant. He relied on
fa \ \\,

sectlon 3A of thé Civil Procedure Code and Rule 4 of the

CommerCIaI/Court Procedure Rules, GN 250 of 2012 (as

amended), as well as Article 107 A (e) of the Constitution.

y/

He argued that, the removal of the 1% Applicant from the
application will not prejudice any party.

As regards the second objection, Mr Mnyele took a
strong exception regarding how it was raised and argued
by the Respondents. He contended that, it shows
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vindictiveness on the part of the Respondents and their
advocates. He also argued that, the same does not reflect
the truth of how he was involved in the matters
surrounding the application, though he conceded that, he
was a partner in the legal firm of Marando, Mnyele Co.
Advocates and, that, an objection of this same kind was
raised in Commercial Case No. 87/2013 Commercial
Cause No 80 of 2013 and Misc. Commercnal Appllcatlon
No 42.0f 2006. 117\ V- \ o

Mr Mnyele submitted that, ;the rullng by His

LAY

Lordship Makaramba, J (as | he then Was)x was not made
because there was any mterest whlchythe Iegal firm of
Marando, Mnyele Co Advocates ‘had, but because Mr
Marando, belng/prmupled and astute advocate, got tired
of such a }f,lvlfms% obJectlens Wthh kept on being raised by
Mr Rutablngwa ifrom@ytlme to time. He contended,
therefere\that}\’evenwso His Lordship Makaramba, J.,
rejécted the objeftlon

"M M-nyele referred this Court to its decisions in the
cases of Jitesh Chandulal Ladwa vs. Bhavesh
Chandulal Ladwa, Misc.Civil Appl. No.98 of 2020
(unreported) and Magweiga Munanka Samo vs.
Aloyce Kisenga Kimbori & Another, Land Case
No.80 of 2017 (unreported), regarding the need to

establish the circumstances of conflict of interest. He
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contended that, as for him, his hands are clean and his
conscious very clear as he has nothing to jeopardize or
prejudice the interests of his clients arising from the
alleged representation or interaction with the
respondents.

However, Mr Mnyele did also submit, in the
alternative, that, should this Court find that he should be
disqualified from this matter, then, hls/cllents nguld be
given an opportunity to find another {’advocate\wh@ will
represent them. He held that aIternatlve vréw because

&v». 4\

legal representation by an advocate of ones choice is a
~\

constitutional right wit |n Qur ]urlsdlctlon He argued that,

AN

such a decision V\?” augur\kyvellywmh the overriding
principles of admlnlgtratlon ‘of. Justlce rather than striking
out the /a/BpI‘l\catlon&\ as“-—prayed by the Respondents’
counsel. gx,\ \‘{2 \1;

g”Bymway @f reJomder submissions, Mr Rutabingwa,
rejogﬁed that the Court should not accept to be
mlsdlrected/f}He argued that, while the decision of this
Court in Investment House Ltd (supra) is well
acknowledged, this Court is, by virtue of the doctrine of
precedent, bound to follow the decisions of the Court of
Appeal. For that purpose, he cited the Court of Appeal

decision in Ursino Palm’s case (supra), which he
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argues to be a good law in respect of the issue regarding
requirement of board resolution, if a company is to sue.
As regards the applicability of the overriding
objective principles to the case, Mr Rutabingwa was of
the view that the oxygen principle cannot just be invoked
blindly. He supported his views by bringing to the
attention of this Court, the Court of Appeal decision in the

case of Puma Energy Tanzania ‘Ltd% vs.f Ruby

(unreported). He |n5|sted,@ therefore%i”'“
application should be struck out \V%IthjCO%StS e

As regards the issiie of; con‘fllct of \interest Mr
Rutabingwa repmed”%y r\é?teratlng his earlier position

“““““

5 %,
that, there is a /zclear cenfllct of interest on the part of

the Iearne}gﬁ_&ad\\;\\‘%éate for:: the applicant and, for that
\,, n

reason, the matter should not be allowed to stand.
LR, G

Relyggg«o the\jLadwa’/s case (supra) and on that case
of M’agwelga Munanka Samo (supra), Mr Rutabigwa
was l‘of::the>v1ew that, both decisions have stated the
correct position of the law and, for that matter, this Court
should find that Mr Mnyele is conflicted.

Taking into account the above submissions made by
the learned advocates for the parties herein, let me
proceed to deliberate on their validity and find out

whether the objections raised by Mr Rutabingwa are
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meritorious. I will commence my deliberations by looking
at the 2" objection first. This is about the alleged conflict
of interest on the part of Mr Mnyele.

According to Rule 3 of the Advocates
(Professional Conduct and Etiquette) Regulations
of 2018, Government Notice No. 118 (published on
09/03/2018) the term conflict of interest is defined as

hereunder: o
”S\ \f“’

N

a & .
“Conflict of interest” includes af‘SIt%apo \ g

7N

that has the potential to undermm’“‘"“’thg\\}/
impartiality of an advocate fbecause of

the possibility ofdg\ ~clash \between“the

advocate’ s& self-lnterest andithe*“ publlc

“s”\

N
g

interest. %

The Blacks l{awxw ctio

NG
conflict of mterétgé‘* W Mf’
T et

1 4

r;é\ry, 8" edition, defines

between the interests of two of a
lawyer's clients, such that, the
lawyer is  disqualified  from
representing both clients if the dual
representation  adversely affects
either client or if the clients do not

consent.”
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It is also stated, in "4 Concise Restatement of the
Law Goveming Lawyers” § 121 (Ame.Law Inst.2007)
that:

“The basic formulation of the conflicts
of interest rule is that, a conflict
exists, if there is a substantial risk
that the lawyer's representation of
the client would be materially and
adversely affected by the lawyers s

i:
own interests or by the ;Iaw\y\\e}s\\\\i? J
duties to another current clientna \W//~"
/’”’M‘”

former client, or thlrd\j‘{\person >

(Emphasis added). e M\“"'} \\%%mm,

i

In the present case), ther‘éﬁ“has ‘been an allegation

e >e \{*» Qz\
which the Applicant %@ounsel,\Mr Mnyele has not denied.

\x

He does concede thatr'é%\\some point the legal firm in

which he was afﬁhated to/fthat is to say, Marando,
/w“ NN
Mnyele Co. Ad\}lzf)cates was once engaged to provide

IegalwserVIcesxtOJthe ‘Respondents at different occasions in

theﬁpast “The tRorniest issue has remained, therefore,
whe%her“by,,fdomg so he should be disqualified.

In the Ladwa’s case (supra) this Court held, as a
matter of principle, if it may be so deduced from it, that,
where an advocate served in a particular law firm and
later forms a firm of his own, he cannot, under the
banner of the newly formed law firm; appear against a

client whom the previous firm was representing. The new
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law firm will have developed a conflict of interest. In the
end, the Court struck out the matter.

In this case, it is clear to me that Mr Mnyele was
well aware that, while working under the banner of
Marando, Mnyele Co. Advocates, his previous firm
did, at some point, serve or defend the Respondents’

interests. As I stated, he seems to acknowledged that

faCt. a‘“‘x_"‘j\ ey
A G

As firmly reiterated by this Coufit ”‘m\thel*\Ladwa s
case (supra) (citing the case Gene\\{al 'Tradmg Co.

A L
Ltd vs. Skjevesland (2002) EWCAjCMI 7;1567 which

”‘""'“"‘\’\

was also cited in Magwelga s%as&(supra)
\

“[ThlS Court has] thekpower, under

its mhe%\ent powers, Jto prevent abuse

\of |ts procedure to restrain an
/ \\advocate from representlng a party if
E Q\ ‘Ilt is satlsf‘ ed that there [is] a real risk

P b‘”’\ :}&?/’chat -his’continued participation would

Nlead to a situation where the order
made at a trial would have to be set
aside on appeal. In exceptional
circumstances, that power could be
exercised even if the advocate did

not have confidential information.”

Looking at, Rules 3 and 45 of the Advocates
(Professional Conduct and Etiquette) Regulations
of 2018, Government Notice No. 118 (published on
09/03/2018) I cannot hold my breath but state that,
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allowing Mr Mnyele to continue with the case as an
advocate for the Respondents will undermine the noble
principles governing the practice of legal profession.

It is important to stress, and indeed so, that, law
and its practice is a professional responsibility and
nobleness. If this Court will not be vigilant when there
arises before it matters that exhibits breach of the ethical
and etiquette principles that protects the nobrhty;*‘of this

f wy

profession, there will no wonder be a"(/ danger of{rumrng

\31“

If that should happen, nho doubt We\"«‘!% be bringing

el '
the public image of the entire pro{essron N\%‘i}?

""“““\

to or rekindling in, the very%\ye‘s}ﬁ‘ of the public, the

unpopular sentiments of th\past “captured in Peter Coss

(Ed.), Thomas Mrlghtas Polltlcal Songs of England
N

1996), to wrt that W

( ) a A,

“Attorneys m country, they get silver for naught;

e The*v make?%enQegln what they never had thought;
i{j w,;Stn\c’jtwhen*«they come to the ring, they hop if they can.
‘%‘3} All th\Ey can get that way; they think all is won for them

X / With skill.

No man should trust them, so false are they in the bile.”

It is from that premise I find that, far from it that

such a scenario should be allowed to happen. In the
circumstances of this case, since Mr Mnyele had worked
for Marando, Mnyele Co. Advocates, he cannot be
allowed at this juncture to stand against a client whom

the said legal firm represented in the past and more so,
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in respect of matters arising from the same sources. He
is disqualified from handling this matter.

I do take into account the. submission made by Mr
Mnyele that, in case I make a finding that he is
disqualified, then, his client should be allowed to look for
another advocate. Indeed, the right to be represented is
a fundamental right in the delivery of justice For that

matter, I cannot see a reason why I sh@uld take the

N D
approach suggested by Mr Rutablngwaf{ of: strlklng iégu% the
Applicati AN\

pplication. 4 { \ §7

Having said that, what abB‘ut thefi %’g objection?

kw s

Can it warrant that I strlke @ut the smatter from the
‘”} \\ &,

Court? As I stated e{arher, theaflfétnob]ectlon is premised

2,

on the fact th@i the apphcatlon was preferred without

there bemgm a \board-=- re’éolut|on resolving and/or
/

PN
sanctioninig. the\l “Applicant Company to file this

appllcatlon:} ”Rellance =has been placed on the Court of
Appg‘égl deésmn in the case of Ursino Palm Estate
L|m|ted (supra)

In his submission, Mr Rutabingwa has contended
that, by virtue of the doctrine of precedent, the above
being a decision of the Court of Appeal, this Court is
bound to follow it. He has urged me not to follow the

decision of this Court in Investment House Ltd

(supra).
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Let me state that, I am fully aware that a precedent
is not to be followed blindly. It is well settled that, a little
difference in facts or additional facts in a particular case
may make a lot of difference in the precedential value of
a decision.

Perhaps the Indian Supreme Court’s decision in the
case of Bharat Petroleum Corporation Ltd &

Another vs. N.R Vairamani & Another, AIRw 2004
&9

SC 4778 may be more illustrative herei In that“c{ase the
. . <1 , w’
Court was of the view that: 4 :\ $
“Court should ot p'lﬁgc\e\_ rehaﬁ”‘ce&g

,,,,,,

how théri factual SItuatlon f‘ ts in with
7 o
sntuatlon of\the\geusmn on which
rehanceé;ls laced Observat|ons of
g& P Vi

“th e, Courts are«'nelther to be read as

6/...9"\\ \ W
>Fuclld’s theorems nor as provisions

of the statute nor too taken out of

\\V )

g

2\ context. These observations must be

read in the context in which they

appear to have been stated.”

I have looked at the case of Ursino Palm Estate
Limited (supra), which Mr Rutabingwa wants me to
follow. The principle enunciated in that case is that,
institution of legal proceedings by a company must be
authorised either by a company or Board of Director’s
meeting. The cases of Bugerere Coffee Growers Ltd
vs. Sebaduka and Another [1970] 1E.A 147, which the
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Court of Appeal approved in the case of Pita Kempap
Ltd vs. Mohammed I.A Abdulhussein, Civil
Application No.128 of 2004 c/f No.69 of 2005
(unreported) were cited with approval.

However, the facts in this present case seem to
have some peculiarities of their own. In his submission,
Mr Mnyele has contended that, there was an impossibility

to get together the shareholders and the dlrectors«@f the

p, W@ )
t Applicant to pass a resolution beggﬁse tF?eyﬂai"?e at

logger heads since 2006.
He submitted that, there |s
both the company and ««-:at\t{]"»f Boardwof\«llrectors level. In

(S&Ej’?"a). S‘g
I 21S- en ‘the basis of such a fact I find that, the first
objection raised by Mr Rutabingwa cannot stand as the

two cases seem to harbour different factual situations. I
therefore proceed to overrule it.

In the upshot, this Court settles for the following
orders, that:

1. the second objection is partially
upheld, in that, this Court finds that
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Mr Mnyele cannot act for the
Applicant as doing so will create a
conflict of interest as he once acted
for the Respondents in the past.

2. Given the above situation, instead of
striking out the application as prayed
by Mr Rutabingwa, the Applicants
are given up to 6™ September
2021, to look for another lgl
counsel who shall representf;f%igg lnx\“}\% )
this matter before this Court.

3. The first objectidg i§*f iéhereby\‘\%“
| 2 AN

oo W

£

overruled.

4. This Court rakes ‘no orders” as to
costs. ~ t“‘\i;;\ AN Y
[ A seemdEe
5. Mention on19":August at 9.00AM.

4

*x:: \{%

DAFE%MAT DAR-ES-SALAAM ON THIS 16™ AUGUST 2021

HON.DEO JOHN NANGELA
JUDGE
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