IN THE HIGH COURT OF TANZANIA
(COMMERCIAL DIVISION)
AT DAR ES SALAAM
COMMERCIAL CASE NO.105 OF 2020

STATE OIL TANZANIA LIMITED .......ccoviiiiiiiiiiiininniinnene PLAINTIFF
VERSUS

EQUITY BANK TANZANIA LIMITED ........ccivcvvieiinineenn 1 DEFENDANT

EQUITY BANK KENYA LIMITED ........ccovetineiininiannnnn. 2" DEFENDANT

Date of Last Order: 02/08/2021
Date of Judgement: 01/10/2021

JUDGEMENT

MAGOIGA, J.
The Plaintiff, STATE OIL TANZANIA LIMITED by way of plaint instituted the

instant suit against the above named Defendants praying for judgement and

decree in the following orders, namely:

a. A declaration that the Defendants have breached three banking
facilities which Defendants advanced to the Plaintiff, the first one dated
22" March, 2017, the second one dated 30" June, 2017 and the third
one dated 16™ October, 2017;

b. A declaration that the Plaintiff has fully paid and satisfied the three
banking facilities, dated 22" March, 2017, 30" June, 2017 and 16"
October, 2017 which Defendants advanced to the Plaintiff; :‘M
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C. An order to the Defendants to discharge and release title deeds to the
Plaintiff for the following collaterals (i) Plot No.1 Block ‘B’ Mwangaza
Dodoma, (i) Plot No. 71 Block ‘A" Muungano Chato Urban area (iii) Plot
No. 41 Block ‘G’ Central area Songea Township (iv) Plot No. 173 Block
‘A" Tunduma urban area (v) Plot No. 484 Block ‘43’ Kijitonyama Dar es
Salaam (vi) Plots No. 484, 261 and 270 Ex Daya llala Dar es Salaam
(vii) Plot No. 3A Commercial area Morogoro (viii) Plot No. 7 Mdaula
area Bagamoyo and (ix) Plot No. 1 Block ‘C’ Buhongwa Mwanza;

d. An order to the Defendants to discharge the debenture over Plaintiff’s
current and future assets up to TZS5.4,500,000,000.00;

e. An order to discharge specific debenture and remove the Defendants
from joint registration of the following trucks, Volvo FH13 trucks with
registration Nos. T748 DAS, T431DAU, T801DAS, T386 DAU, T385DAU,
T387DAU, T389DAU, TT535DAS, T402DAU, T406DAU, T391DAU,
T716DAS, T397DAU, T394DAU, T544DAS, T401 DAU, T404DAU,
TS31DAS, T539DAS, and 19 brand new super doll tanker trailers with
registration Nos. T516DAJ, T515DAJ, T514DAJ, T512DAJ, T510DAJ,

TS508DAJ, T507DAJ, T505DAJ, TS05DAJ, TS03DAJ, T501DAJ, T494DAJ,
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. Judgement in favour of the Plaintiff in this counter claim against the
Defendant in this counter claim for USD.19,689,985 or its equivalent in
Tanzania Shillings at the exchange rate prevailing on the date of
judgement;

. Interest at court’s rate of 8% per annum on the said sum of
USD.19,689,985 from 06™ December, 2020 until judgement or sooner
payment;

. Interest at the court’s rate post-judgement on the counter claim;

. The Defendant in this counter claim be ordered to pay the costs of this
counter claim; and

2 Such further orders and reliefs this Honourable court deems just,

equitable and convenient to grant.

Upon being served with the counter claim by the 2™ Defendant, the

Defendant in the counter claim seriously disputed the entire claims and

consequently prayed that the counter claim by the 2™ Defendant be

dismissed with costs.

The facts of this suit as gathered from the pleadings are imperative to be

stated. The Plaintiff and 1% Defendant have long standing banking

relationship since 2013 which enabled the Plaintiff to access several credit

7



facilities from the 1% Defendant. The said facilities were secured by several
properties of the Plaintiff as listed in the plaint, personal guarantees and

indemnity of directors of the Plaintiff in favour of the 1% Defendant.

Further facts were that, the 1% Defendant connected the Plaintiff with the 2™
Defendant for assistance to source a financier/lender for debt refinancing.
The 2™ Defendant connected the Plaintiff with Nisk Capital Limited to provide
financial advisory and brokerage services with a view to get a
financier/lender. Nisk Capital Limited, among others, got Lamar Commodity
Trading DMMC of Dubai (herein to be referred as ('LAMAR’) and on 30"
October, 2018 the Plaintiff entered into a foreign credit facility agreement
with LAMAR for loan of USD.18,640,000.00. Under that arrangement, the pnd
Defendant was to secure the amount by issuance of Stand By Letter of Credit
or Letter of Credit (to be referred herein as ("SBLC/LC") in favour of the
Plaintiff and as such necessitating the Plaintiff to enter into credit facility with
Defendants which was done on 21% November, 2018 and on 12" December, -
2018. Both Defendants demanded security from the Plaintiff to secure the

facility from LAMAR and properties as itemized in item (k) were charged.

The facts went on that on 10" December, 2018 LAMAR disbursed through

the 2™ Defendant USD.18,640,000.00 less interest loan USD.1,200,000.00. lfﬁ
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The 2" Defendant opened an escrow account in Kenya in the name of the
Plaintiff and paid itself USD.372,800 as commission, paid Nisk Capital Limited
USD.750,000.00 as brokerage fee, paid USD.74,560 to the Government of
Kenya as excise duty and the remaining amount was used to refinance the
existing loans to various lenders as follows;USD.10,183,504.47 to the 1%
Defendant, USD.4,253,508.50 to Bank ABC, USD.567,688.27 to FNB aﬁd

USD.332,769.96 to TIB, leaving a balance of USD.736,899.74.

On 30" March, 2020 the 1% Defendant submitted to the Plaintiff a new
banking facility to restructure and vary the facility letter of 21% November,
2018 intended to add State Logistics Limited but was refused and the 1%
Defendant demanded the payment of USD.19,625,316 within 14 days. This

triggered this suit and the reliefs as claimed in the plaint.

As to the counter claim by the 1% Defendant, facts which were not at
variance from the above facts were that, by a contract that was entered into
between the Plaintiff and LAMAR, (as Lender) the 2™ Defendant (as
guarantor) and by virtue of SBLC for USD.18,640,000.00 in favour of LAMAR
at the request of the Plaintiff and the 1% Defendant as Security Agent a
tripartite agreement between Plaintiff as borrower, 2™ Defendant as lender

and the 1% Defendant as security agent in Tanzania with renewal for five “
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of the Plaintiff’s business (as per Annexure State 3 to the Plaint and
Annexure D2 to the 1* Defendant’s Written Statement of Defence).

. Upon the advice of NISK CAPITAL LIMITED the Plaintiff on or about
30™ October, 2018 executed a Facility Agreement with LAMAR
COMMODITY TRADING DMCC of Dubai, U.A.E ('LAMAR') for the
amount of USD. 18,640,000 (as per Annexure State 5 to the Plaint and
Annexure SD4 to the 2nd Defendant’s Written Statement of Defence).

. On or about 21% November 2018, the 1% and 2" Defendants offered to
the Plaintiff a Banking Facility for a SBLC of USD 18,640,000 (as per
Annexure State 5 to the Plaint and Annexure SD4 to the 2™
Defendant’s Written Statement of Defence.

. On or about 30" November 2018, the Plaintiff, 1% and 2™ Defendants
executed a Security Sharing Agreement with regard to the sharing of
security in respect of the SBLC Facility referred to in paragraph 5 above
(as per Annexure State 7 to the Plaint).

. On or about 12" December, 2018, the Plaintiff executed a Facility
Agreement with the 1% Defendant with respect to the SBLC Facility

referred to in paragraph 5 above (as per Annexure State 5 to the Plaint ;E!
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PW1 testified that, Defendants are third parties to the Facility Agreement
between the Plaintiff and Lamar Commodity Trading DMMC, and so, cannot
enforce it at any given point of time. Finance Documents refers to the Facility
Agreement between the Plaintiff and Lamar Commodity Trading DMMC and

any other designated as such.

Clause 1.3 of the Facility Agreement reads “(b) notwithstanding any term of
any Finance Document, the consent of any third party is not required to

rescind, vary, amend or terminate a Finance Document at any time”.

According to PW1, clause 1.3 (b) cements that the finance agreement is
between the Plaintiff and Lamar Commodity Trading DMMC and that third
parties have no place, be it rescinding, or variation, or amendment or

termination.

Clause 2.1 of the Facility Agreement reads “The Lender hereby agrees to
lend to the Borrower 18,637,500 (Eighteen Million Six Hundred and Thirty-
Seven Thousand Five Hundred), which shall be applied towards repayment in

full of the Borrower’s obligation under the existing Equity Bank Facility”.

PW1 testified that Lamar Commodity Trading DMMC agreed to lend USD

18,637,500 to the Plaintiff. The lending is between the Plaintiff and Lamar “;
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unknown to the Plaintiff. The Plaintiff has never had a transaction of
importation of 23,300 MT of prime hot rolled steel in coil or/and cold rolled
steel plates with quality as per profoma invoice No. LAM/248/2018-459. The
transactions referred to in the two LCs is better known to the 2™ Defendant
but all in all they are neither related to the Banking Facility dated 21%
November, 2018, nor related to the Facility Agreement dated 12" December,
2018. And also not related to the Security Sharing Agreement dated 30"

November, 2018.

PW1 went on to point out that, these two LCs are manipulations of the 2™
Defendant to accomplish its business purpose. The Plaintiff has never
ordered 23,300 MT of prime hot rolled steel in coils or/and cold rolled steel

plates from Lamar Commodity Trading DMMC at any point of time.

PW1 went on to tell the court that, the 2" Defendant has done dubious and
illegal transactions in the foreign loan which the Plaintiff had entered into the

contract with Lamar Commodity Trading DMMC.,

According to PW1, by the 2™ Defendant opening an escrow account for
receipt of the foreign loan which was supposed to be received in Tanzania in

account to which the Plaintiff had full mandate without such an agreement is
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disbursed was sent to the 2™ Defendant through an escrow account under

their management.

PW1 went on to testify that, LAMAR was to send the money direct to him and
the money sent to the 2™ Defendant who had full control without guarantee
to LAMAR. PW1 further testified that, the money had to go through the bank
and my bank was Equity Bank Tanzania Limited. PW1 went on to testify that
the agreement was not performed because LAMAR not giving the money as

agreed.

PW1 proceeded to testify that his bank as of now is Azania Bank and that he
does not know of the rollover of the SBLC. PW1 when shown the plaint said
that, he acknowledged the document as his. PW1 continued to testify that
the 1% facility dated 22" March, 2017 has been fully paid but they failed to
discharge his securities. PW1 told the court that, a facility goes with security
and failure to discharge securities is a breach. PW1 further testified that, the
money from LAMAR were needed to discharge all securities that were held by
Equity Bank and that he has followed up from Equity Bank for several time
but they have not given me our securities. PW1 went on to testify that Equity
Bank was to give security by way of SBLC security to LAMAR and the amount

he received had nothing to do with Equity Kenya.
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the said facility agreement the Plaintiff was expressly described as the
borrower, the 2™ Defendant as the financier and the 1% Defendant as the

security agent on behalf of the 2" Defendant.

DW2 went on to testify that, the SBLC facility availed by the 2™ Defendant to
the Plaintiff was conditional, infer alia, upon the execution and delivery of
several securities enumerated in Article IV and Schedule 1 of the facility
agreement dated 12" December, 2018 and that all securities were registered

in favor of the 1% Defendant acting as security agent for the 2™ Defendant.

DW2 went on to testify that, he is aware and states that, upon the
application of the Plaintiff, the 2" Defendant on 29" November, 2018, issued
Documentary Credits No. OLCF 000027718 of USD 18,640,000.00 in favour of
LAMAR, following which LAMAR disbursed the Net Loan amount of USD
17,447,040 to the 2™ Defendant on 7" December, 2018. DW2 further
testimony was that, on the same date, payment of USD 11,183,431.33 was
received into the Plaintiff's USD account No. 3006211152722 with the 1%
Defendant from which the Plaintiff’s existing liabilities to the 1% Defendant
were paid off and that a sum of USD 850,000.00 was paid to the Plaintiff's

financial advisor NISK in compliance with the Plaintiff’s written instructions to

the 1 Defendant. ‘ m \
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remained unpaid to date and that they claim USD 330,000.00 because it was

partially paid

DW2 when asked to clarify more by the court said that, the offering of the LC
was on the basis of exhibit P3 and that it was not possible to give money

without LC.

The third witness for defence was, one, Mr. MOSES NDIRANGU (to be
referred in these proceedings as ‘DW3’). Under oath, DW3 testified that he
has been employed by the 2™ Defendant for 14 years and that he is currently
the 2" Defendant’s Director of Corporate Banking. DW3 went on to testify
that, the Plaintiff's first significant commercial relations with the 2™
Defendant started in 2018 when the 2" Defendant at the request of the
Plaintiff availed to the Plaintiff a SBLC of USD 18,640,000.00 in favour of

LAMAR COMMODITY TRADING DMCC of Dubai U.A.E.

DW3 went on to testify that, the SBLC was required by the Plaintiff to secure
a revolving trade loan facility dated 30" October, 2018 between LAMAR and
the Plaintiff. DW3 proceeded to testify that under clause 4:1 of the LAMAR

loan facility, it was a condition precedent that LAMAR as a lender receives an

i
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the court that, they received commercial invoices, delivery notes and bill of
lading but he does not have them in court. DW3 when pressed with more
questions told the court that LAMAR recalled the SBLC/LC and proceeded to
say that, they are not party but LAMAR and State Oil Ltd are. DW3 further
told the court that, the letter of offer dated 21* November, 2018 described
how to recall the LC and that they recalled the LC by a swift message shown
by exhibit D8b which is an information that your account has been debited.
He went on to tell the court that, the debit was a recall for a financial

guarantee.

DW3 when shown exhibit D8a said that it is a letter of credit dated 29"
October, 2019 and that there was no actual call out but what they saw was a
debit note. DW3 went on to tell the court that, according to exhibit D8a the
beneficiary was NUMORA TRADING PTE LTD and not LAMAR and that to the
best of his knowledge NUMORA is assighee to LAMAR and that parties are
allowed to assign third parties and said that, in the instant case there was
assignment. DW3 further told the court that they received an application
from State Oil Ltd to NUMORA and that it is NUMORA who was assigned by
LAMAR. He went on to tell the court that, the first LC expired in October,

2019 and they requested for extension of 3 months and through a letter that
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When shown exhibit P13a, DW3 told the court that, it is a bank statement
with Equity Bank (T) of State Oil Ltd which shows that on 17" December,

2018 NISK Capital Ltd was transferred USD 850,000.00.

When asked questions for clarification by the court DW3 told the court that,
exhibit P12a-b refers to LCs issued to LAMAR with rollover of 90 days in
favour of NUMORA. DW3 further told the court that, there is revolving trading
loan and the lender in this case is LAMAR and that a new trade loan is to be

created with different documents and with a new pro forma invoice.

The fourth witness for defence was one KELVIN NJOGU MUTAHI (to be
referred in these proceedings as ‘DW4’). DW4 testified that he is an
associate at NISK Capital Limited which is an East African focused financial
advisory firm specializing in corporate finance, capital raising and investment
advisory. DW4 went on to testify that, one of the clients is the Plaintiff in the
instant case who in early 2018 was seeking to restructure its existing debts
and liabilities in Tanzania. DW4 went on to tell the court that, on or about 8"
February, 2018, the Plaintiff engaged NISK to provide to the Plaintiff financial
advisory services specifically for restructuring the Plaintiff's existing debts and
to raise additional capital for the expansion of the Plaintiff's business and

future capital requirements. ﬂ&\
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is a company registered with the Dubai Multi Commodities Centre (DMCC)
Authority. He is currently a resident of Mauritius. DW1 went on to testify that,
he is the major Shareholder of the said LAMAR COMMODITY TRADING DMCC
(hereinafter referred to as ‘LAMAR") together with MRS. INHA USTSINAVA, a

resident of Dubai, United Arabs Emirates.

DWS5 further testified that, he is also a Shareholder and Director of NUMORA
TRADING PTE LIMITED which is a private Company Limited by Shares in
Singapore with Registration No. 201814827N and that Mrs. Ustinava Inha
and himself are Shareholders and Directors in the said NUMORA TRADING

PTE LIMITED (hereinafter referred to as ‘NUMORA").

Further testimony by DW5 was that, LAMAR is a multinational commodity
trading company registered in 2013 and with its registered office at Jumeirah
Business Centre in Dubai. LAMAR was primarily involved in the trade of
commodities such as all kinds of refined and unrefined sugar, other food
stuffs such as grains, cereals, legumes and beverages, medical and
pharmaceutical products and equipment, refined oils and building and
construction materials such as metals like steel in India, larger Asia, Europe
and Africa. DW5 went on to testify that, LAMAR has expanded to offer

physical and structural trade of these commodities as well as trade finance H
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received payment from Equity Bank (K) and they can provide the documents

as soon as possible on how the transaction was done.

The sixth witness for defence was one JEREMIA HENRY MUNUO (to be
referred in these proceedings as ‘DW6’). DW6 testified that he is the
Assistant Manager, Fiscal and Debt Department with the Bank of Tanzania.
DW6 went on to testify that, his role and functions in the department are
domestic debt and policy analysis and external debts and fiscal affairs. DW6
proceeded to testify that, he heads the second unit of external debt and fiscal
affairs and its role is to monitor external debts for the government and the
private sector, and advise matters on fiscal affairs to the government. DW6
also testified that, they do participate in loan negotiations for the government
and provide advice on loan and other things that could have implications to

the budgetary operations.

DW6 went on to testify that, for the private sector they are guided by two
instruments to monitor private sector on foreign debts; these are; Foreign
Exchange Act of 1992 and Foreign Exchange Regulations of 1998 which was
later revised in 2016. DW6 further testified that, they issued a secular in
2016 guiding banks which facilitate agents to register all external loans with

maturity exceeding 360 days. DW6 continued to testify that if a private
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conditions that they do not break any laws. DW6 continued and testified that
if it is a land, the application has to be made to the Commissioner for Lands
to give consent because the land belongs to the President. DW6 went on to
testify that a borrower of foreign loan who wants to put security of land has
to apply to the Commissioner for Lands before the same can be a security.
DW6 further testified that, chattels and cars can be security of foreign loan
and that the role of licensing banks in Tanzania is under the BOT and that

BOT has no power to deal with banks outside Tanzania.

Under cross examination, DW6 when shown exhibit D6a told the court that,
it is a press release of BOT on foreign debts registration. DW6 went on to tell
the court that, the application for registration is to be done by the facilitating
bank. DW6 further told the court that, it is correct that the actual money
subject of the loan has to be paid directly to Tanzania. When pressed with
more questions DW6 told the court that, the rationale of the money coming
to Tanzania is that, it is a future obligation to the country which will need
further proceeds to cover that obligation. DW6 went on to tell the court that,
BOT monitors foreign reserves of foreign proceeds and that is why the

money has to be disbursed to Tanzania.
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cannot tell the basic requirements of Equity Bank to qualify being an agent.
DW6 further told the court that, the issue of single owner unit is not in his
expertise and he cannot answer that but someone else can do it better than
him. DW6 continued to tell the court that, where taxes are involved, the bank
has to comply and that the creation of the LC is not within his expertise. DW6

concluded that he does not know much about syndicated loan.

Under re-examination by Mr. Kesaria, DW6 told the court that, the purpose of
the LC is guaranteeing an obligation to pay the loaned amount in case of
default. DW6 went on to testify that, once they found the loan was not
registered they ended there and that they are not obliged to inquire the
banks to report through BSIS portal. DW6 continued to testify that, he does
not remember this transaction to have being reported through the portal.
DW6 went on to testify that in other cases they ask for proof of payment and
disbursement. DW6 further told the court that, the prohibitions under secular
on page 30 say that they restrict offshore account and that bullet 4 restrict

opening offshore accounts not supervised by the BOT.

DW6 went on and told the court that residents are not allowed to operate
foreign accounts without BOT's sanction. DW6 further testified that, they

want the facilitating bank to report the transaction, notify them on any %
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4. Therefore, the relevant terms and most contested clauses are clause 1.3
on rights of Third parties to that contract, clause 2 the Facility, clause
4 which is on issuance of Stand By letter of Credit or Letter of Credit
and clauses 8 and 9 which are on governing law and jurisdiction. For

ease of reference these clauses provide as follows:
Clause 1.3 THIRDY PARTY RIGHTS

(a) Unless expressly provided to the contrary in a Finance
Document a person who is not a party to a Finance
Document may not enforce any of its terms under the
Contracts (Rights of Third Parties) Act, 1999 of England and
Wales (the Third parties Act) or any similar and/or
applicable statute or law

(b) Notwithstanding any term of any Finance Document, the
consent of any third party is not required to rescind, vary,

amend or terminate a Finance Document at any time.

Clause 2. THE FACILITY

2.1 The lender hereby agrees to lend to the borrower

18,637,500 (eighteen million hundred and thirty-seven
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